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Court of Appeals of the District of Columbia 


No. 5834. | 

i 

Washington Home for Incurables et al., Appellants, 

vs. | 

Luther H. Reichelderfer et al.i 


a Supreme Court of the District of Colombia. 

District Court No. 2116. 

i 

In re Condemnation of Land for the Extension of Idaho 
Avenue, 37th Street, Tilden Street, and fbr the Widen¬ 
ing of Reno Road, in the District of Columbia. 

United States of America, j 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: | 

1 Petition . 

i 

i 

Filed June 30, 1931. j 

i 

I 

In the Supreme Court of the District of Columbia, Holding 

a District Court. j 

District Court No. 2116. 

i 

In re Condemnation of Land for the Extension of Idaho 
Avenue, 37th Street, Tilden Street, and for the Widen¬ 
ing of Reno Road, in the District of Columbia. 

The petition of Luther H. Reichelderfer, Herbert B. Cros¬ 
by and D. A. Davison, Acting, respectfully represents: 

1—5834a j 

i 

i 

i 

i 

i 

i 

i 

i 
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WASHINGTON HOME FOR INCURABLES ET AL. VS. 


1. That tliev are the Commissioners of the District of 
Columbia, and as such Commissioners institute this pro¬ 
ceeding under the authority of a certain provision of the 
Act of Congress approved March 4, 1913, entitled “An Act 
making appropriations for the government of the District 
of Columbia for the fiscal year ending June 30th, 1914, and 
for other purposes”, which provision reads, in part, as 
follows: 

“That the Commissioners of the District of Columbia 
are hereby authorized to open, extend, or widen any streets, 
avenue, road or highway to conform with the plan of the 
permanent system of highways in that portion of the Dis¬ 
trict of Columbia outside of the cities of Washington and 
Georgetown adopted under the Act of Congress approved 
March second, eighteen hundred and ninety-three, as 
amended by the ! Act of Congress approved June twenty- 
eighth, eighteen hundred and ninetv-eight, bv condemna- 
tion under provisions of subchaptcr one of Chapter XV 
of the Code of Law for the District of Columbia.” 

And that they conduct this proceeding as authorized by a 
certain Act of Congress, approved May 28th, 1926, entitled 
“An Act to provide for the condemnation of land for the 
opening, extension, widening, or straightening of streets, 
roads, avenues or highways in accordance with the plan of 
the permanent system of highways for the District of 
Columbia, and for other purposes”, which Act reads as 
follows: 

2 “That in all condemnation proceedings instituted 

bv the Commissioners of the District of Columbia in 
accordance with the provisions of subchapter 1, of Chapter 
XV of the Code of Law for the District of Columbia for 
the acquisition of land for the opening, extension, widening, 
or straightening of Piney Branch Road between Thir¬ 
teenth and Butternut Streets, Thirteenth Street, extended, 
except through itlic Walter Reed Hospital Reservation; 
Concord Avenue; Xieholson Street, or any street, avenue, 
road or highway in accordance with the plan of the per¬ 
manent system ot* highways for the District of Columbia, 
all or any part of the entire amount found to be due and 
awarded by the jury in said proceedings as damages for, 
and in respect of, the land condemned for such streets, 
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avenues, roads, or highways, or parts of streets, roads, 
avenues, or highways, plus all or any part of the costs and 


expenses of said proceedings may be assessed! by the jury 


as benefits: Provided , however, That if the total amount of 
damages awarded by the jury in any such proceedings, plus 
the costs and expenses of said proceedings, be in excess 
of the total amount of benefits, it shall be optional with the 
Commissioners of the District of Columbia to abide by the 
verdict of the jury, or, at any time before the fpal ratifica¬ 
tion and confirmation of the verdict, to enter j a voluntary 


dismissal of the cause. ! 

“Sec. 2. That there is hereby authorized tp be appro¬ 
priated out of the revenues of the District of Columbia such 
sums as may be necessary from time to time to pay the 
costs and expenses of the condemnation proceedings insti¬ 
tuted under the authority of this Act and for the payment 
of the amount awarded as damages, the amounts collected 
as benefits to be covered into the Treasurv of ! the United 
States to the credit of the revenues of the iDistrict of 


Columbia; Provided, however , That if the total amount of 
damages awarded by the jury in any such proceedings, plus 
the costs and expenses of said proceedings, be in excess of 
the total amount of assessments for benefits, $uch excess 
shall be paid out of the appropriations herein authorized.” 


i 

2. That your petitioners, by virtue of the foregoing pro¬ 
visions, have officially ordered the extension of Idaho 
Avenue, between Rodman and Tilden Streets, 37th Street, 
between Quebec and Upton Streets, Tilden Strebt, between 
Wisconsin Avenue and Reno Road, and for the widening of 
Reno Road through parcel 43/65, in the District! of Colum¬ 
bia, and in furtherance thereof file this petition! according 
to the provisions of subchapter one of Chapter! fifteen of 
the Code of Law for the District of Columbia, for the pur¬ 
pose of acquiring the hereinafter described land for the said 
extension of Idaho Avenue, 37th Street, Tilden Street, 
and for the widening of Reno Road, in the District 
3 of Columbia, as aforesaid. 

3. That the said extension of Idaho Avjenue, 37th 
Street, Tilden Street, and for the widening of Rjeno Road, 
in the District of Columbia, conforms with the plan of the 
permanent system of highways in that portion c^f the Dis¬ 
trict of Columbia outside of the cities of Washington and 
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Georgetown, adopted under the Act of Congress approved 
March 2nd, 1893, as amended by the Act of Congress ap¬ 
proved June 28th, 1898. 

4. That a map or plat showing the land to be taken for 
the extension of Idaho Avenue, 37th Street, Tilden Street, 
and for the widening of Reno Road, in the District of 
Columbia is hereto annexed as part of this petition and 
marked “Exhibit, D. C. Xo. 1”. 

5. That the land necessary for the said extension of 
Idaho Avenue, 37th Street, Tilden Street, and for the 
widening of Reno Road, in the District of Columbia, 
together with the names and residences of the owners of 
the fee thereof, so far as the same can be ascertained, is 
particularly described as follows: 

4 Descriptions of land to be condemned for the exten¬ 
sion of Idaho Avenue between Rodman and Tilden 
Streets X. W., 37th Street between Quebec and 
Upton Streets X. W., Tilden Street between Wis¬ 
consin Avenue and Reno Road X. W., and for the 
widening of Reno Road through Parcel 43/65. 


Part of a tract of land taxed as Parcel 33/44. 


Being two separate parts of said Parcel 33/44 described 
as follows: 

(1) Beginning for the same at the intersection of the 
southerly line of Sterrett Place, 50 feet wide, with the 
easterly line of said Parcel 33/44, said point of beginning 
being the northwest corner of Lot 814, Square 1959, and 
running thence with the easterly line of said parcel, south 


25 degrees 09 minutes east 33.33 feet; thence leaving said 
easterly line and running south 189.90 feet to the north line 
of Rodman Street; thence with said north line, west 69.90 
feet; thence with the westerly line of Idaho Avenue, 105 
feet wide, soutji 32 degrees 44 minutes 10 seconds west 92.65 
feet; thence leaving said westerlv line and running north 
523.42 feet to the easterlv line of said Parcel 33/44; thence 
with said easterly line, south 25 degrees 09 minutes east 
249.03 feet to the point of beginning, containing 40075.55 
square feet. 

(2) Beginning for the same in the northerly line of Lot 7, 
Square 1905, at a point which is north 68 degrees 20 min- 
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utes 30 seconds east 16.14 feet from the northwest corner 
of said Lot 7, and running thence with the southerly 
boundary of said Parcel 33/44, south 68 degrees 20 minutes 
30 seconds west 96.84 feet; thence leaving said southerly 
boundary and running north 919.55 feet to the northerly 
boundary of said parcel; thence with said northerly bound¬ 
ary, north 70 degrees 09 minutes 50 seconds east 95.68 feet; 
thence leaving said northerly boundary and running south 
916.28 feet to the point of beginning, containing 82612.35 
square feet. 

Part of a tract of land numbered as Parcel 33/43. 


Beginning for the same at the most northerly corner of 
said Parcel 33/43, and running thence with me easterly 
boundary of said parcel, south 31 degrees 09; minutes 30 
seconds east 14.17 feet; thence leaving said easterlv bound- 
ary and running with the arc of a circle the radius of which 
is 2220.42 feet, deflecting to the right, westerly 45.70 feet to 
the northerly boundary of said parcel; thencje with said 
northerly boundary, north 70 degrees 09 minutes 50 sec¬ 
onds east 40.75 feet to the point of beginning^ containing 
286.67 square feet. 

All of a tract of land numbered as Parcel 43/72, contain¬ 
ing 7734.20 square feet. i 


5 Part of a tract of land taxed as Parcel 43/59. 

i 

Beginning for the same at the northwest corner of said 
Parcel 43/59, said point of beginning being in thq south line 
of Upton Street, 60 feet wide, and running thencje with said 
south line of Upton Street, east 15 feet; thence leaving said 
Upton Street and running south 32.80 feet to tljie westerly 
line of said parcel; thence with said westerly linje, north 30 
degrees 24' 30" west 29.63 feet to the east line of 37th Street 
as now publicly owned; thence with said east line, north 
7.24 feet to the point of beginning, containing 300.30 
square feet. | 

i 

Part of a tract of land taxed as Parcel 43/62. j 

i 

Beginning for the same at the northwest conier of said 
Parcel 43/62, and running thence with the northerly line 
of said parcel, deflecting to the right with the arc of a cir¬ 
cle the radius of which is 1995.42 feet, easterly 100.62 feet 
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to the northeast corner of said parcel; thence with the east¬ 
erly line of said parcel, southerly 15.07 feet; thence leav¬ 
ing said easterly line and running with the arc of a circle 
the radius of which is 1980.42 feet, deflecting to the left, 
westerly 90.34 fbet: thence deflecting to the left with the 
arc of a circle the radius of which is 630 feet, southerly 
198.75 feet to the southerly line of said parcel; thence 
with said southerly line, westerly 15.09 feet to the south- 
west corner of said parcel; thence with the westerly line of 
said parcel, deflecting to the right with the arc of a circle 
the radius of which is 645 feet, northerly 213.40 feet to the 
point of beginning, containing 4522.57 square feet. 

Part of a tract of land taxed as Parcel 43/63. 


Beginning for the same at the northwest corner of said 
Parcel 43/63, and running thence with the northerly line of 
said parcel, deflecting to the right with the arc of a circle 
the radius of which is 1995.42 feet, easterly 185.32 feet to a 
point of tangent: thence still with said northerly line, east¬ 
erly 14.95 feet to the northeast corner of said parcel; thence 
with the east line of said parcel, south 15 feet; thence leav¬ 
ing said east line and running west 14.95 feet to a point of 
curve; thence deflecting to the left with the arc of a circle 
the radius of which is 1980.42 feet, westerly 185.32 feet 
to the west line of said parcel; thence with said west line, 
north 15.07 feet to the point of beginning, containing 3004 
square feet. 

Part of a tract of land taxed as Parcel 43 64. 


Being the north 15 feet bv full width of said Parcel 43/64, 
containing 2250 square feet. 

6 Part of a tract of land taxed as Parcel 43/65. 

Beginning for the same at the northwest corner of said 
Parcel 43/65, and running thence with the northerly bound¬ 
ary of said parcel, easterly 12.64 feet to a point of curve; 
thence still with said northerly boundary, deflecting to the 
right with the arc of a circle the radius of which is 202.37 
feet, southeasterly 178.39 feet; thence with the westerly 
line of the public highway at the intersection of Tilden 
Street and Reno Road, south 39 degrees 29' 35" east 127.69 
feet; thence south 17 degrees east 39.21 feet; thence north 
39 degrees 29 / 35" west 163.92 feet to a point of curve; 
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i 

thence deflecting to the left with the arc of j a circle the 
radius of which is 187.37 feet, northwesterly 1165.17 feet to 
a point of tangent; thence west 12.64 feet to the west line of 
said parcel; thence with said west line, north l[5 feet to the 
point of beginning, containing 4953.37 square feet. 

i 

Part of a tract of land taxed as Parcel 43/66! 

Beginning for the same at the northwest cqrner of said 
Parcel 43/66, and running thence with the north line of said 
parcel, east 15.09 feet; thence leaving said nojrth line and 
running with the arc of a circle the radius of {which is 630 
feet, deflecting to the left, southerly 69.64 feet to a point of 
tangent; thence south 209.05 feet to the southerly line of 
said parcel; thence with said southerly line, soutjli 74 degrees 
23' west 15.58 feet to the southwest corner of 'said parcel; 
thence with the west line of said parcel, nortli 213.24 feet 
to a point of curve; thence deflecting to the right with the 
arc of a circle the radius of which is 645 feet, northerly 
69.64 feet to the point of beginning, containing 4211.77 
square feet. 

Part of a tract of land taxed as Parcel 43/70. | 

Beginning for the same at the northwest corlner of Par¬ 
cel 43/62, and running thence with the northerly! boundaries 
of Parcels 43/62, 43/63, 43/64, and 43/65, thle following 
courses and distances: 

Deflecting to the right with the arc of a circle^ the radius 
of which is 1995.42 feet, easterly 285.94 feet tq a point of 
tangent; 

Due east 177.59 feet to a point of curve; 

Deflecting to the right with the arc of a circle! the radius 
of which is 202.37 feet, southeasterly 178.39 feet; 

Thence with the westerly line of Beno Boa<jl, north 33 
degrees 20' 11" west 177.95 feet; thence leaving said Reno 
Road and running east 235.97 feet to a point! of curve; 
thence deflecting to the left with the arc of 4 circle the 
radius of which is 2070.42 feet, westerly 350.36 feet to a 
point of reverse curve; thence deflecting to! the right 
with the arc of a circle the radius of which j is 2130.42 
feet, westerly 306.96 feet to the northeasterly boundary of 
Parcel 34/94; thence with said northeasterly j boundary, 
south 30 degrees 24' 30" east 85.29 feet; thence leaving said 


i 
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northeasterly boundary and running with the arc of a circle 
the radius of which is 2205.42 feet, deflecting to the left, 
easterly 222.39 feet; thence deflecting to the left with the 
arc of a circle the radius of which is 735 feet, southerly 
263.14 feet to a point of tangent; thence south 71.46 feet 
to the northeasterly boundary of Parcel 33/44; thence with 
said northeasterly boundary, south 25 degrees 09' 
7 east 213.73 feet to the northwest corner of Lot 814, 
Square 1959; thence with the northerly line of said 
Lot S14, north 74 degrees 23' east 14.71 feet; thence leav¬ 
ing said northerly line and running north 51.92 feet to the 
southerly boundary of Parcel 43/66; thence with said 
southerly boundary, south 74 degrees 23' west 15.58 feet to 
the southwest corner of Parcel 43/66; thence with the 
westerly boundaries of Parcels 43/66, and 43/62 the fol¬ 
lowing courses and distances: 

Due north 213.24 feet to a point of curve; 

Deflecting to the right with the arc of a circle the radius 
of which is 645 feet, northerly 283.04 feet to the point of 
beginning, containing 109347.16 square feet. 

Square 1959. 

Part of a parcel taxed as Lot 814, Square 1959. 

Beginning for the same at the northwest corner of said 
Lot 814, and running thence with the northerly line of said 
lot, north 74 degrees 23' east 14.71 feet; thence leaving said 
northerly line and running south 34.13 feet to the westerly 
line of said lot; ithence with said westerly line, north 25 
degrees 09' west 33.33 feet to the point of beginning, con¬ 
taining 241.74 square feet. 

Square 1905. 

Part of Lot 7. 

Being the west 15 feet by full depth of said Lot 7, con¬ 
taining 1057.80 square feet. 

Square 1906. 

Part of a parcel taxed as LoF 800, Square 1906. 

Being the east 15 feet by full width of said Lot 800, con¬ 
taining 611.10 square feet. 

Part of a tract of land numbered as Parcel 34/94. 
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Beginning for the same at the most easterly corner of 
said Parcel 34/94, and running thence with the northeast¬ 
erly boundary of said parcel, north 30 degree^ 24' 30" west 
88.17 feet; thence leaving said northeasterly boundary and 
running with the arc of a circle the radius' of which is 
2130.42 feet, deflecting to the right, westerly 5^.54 feet to a 
point of tangent; thence due west 94.08 feet; thence north 
252.20 feet to the northeasterly boundary of| said Parcel 
34/94; thence with said northeasterly boundary, north 30 
degrees 24' 30" west 29.63 feet; thence nortty 30 degrees 
15' west 8.38 feet to the south line of Upton Street, 60 feet 
wide; thence with said south line, west 70.78 jfeet; thence 
leaving said Upton Street and running jsouth 462.19 

8 feet to the southerly boundary of said parcel 34/94; 
thence with said southerly boundary, north 70 de¬ 
grees 09' 50" east 95.68 feet to the southwest corner of said 
Parcel 34/93; thence with the west line of Parcel 34/93, 
north 54.72 feet to the northwest corner of jsaid Parcel 
34/93; thence with the north line of said Parce^ 34/93, east 
94.08 feet to a point of curve; thence deflecting to the left 
with the arc of a circle the radius of which is 2220.42 
feet, easterly 59.84 feet to the southerly boundary of said 
Parcel 34/94; thence with said southerly boundary, north 
70 degrees 09' 50" east 40.75 feet to the point of beginning, 
containing 55158.06 square feet. 

9 i 


Names and Addresses of Owners of Parcels of Land to be Condemned for the 
Extension of Idaho Avenue, 37th Street, and Tilden Street an<|l for the Widen¬ 
ing of Reno Road. 

Owners. Addresses. 


Parcel 33/44 
Parcel 33/43 

Parcel 43/72 
Parcel 43/59 

Parcel 43/62 
Parcel 43/63 
Parcel 43/64 
Parcel 43/65 
Parcel 43/66 
Parcel 43/70 

Sq. 1959, 

Lot 814 


Cary T. Grayson. 

District of Columbia. 

Do. 

Henry Hatch Dent Sterrett 

John Adlum Sterrett. 

Henrv Hatch Dent Sterrett 

Do. 

Robert Sterrett. 

John Adlum Sterrett. 

William Dent Sterrett. 

William Dent Sterrett. 

John Adlum Sterrett. 

William Dent Sterrett.. 


3825 Wisconsin Avenue, N. W. 
C/o Commissioners, D. C. 
Municipal Budding. 

Do. j 

3514 Van Ness St., N. W. 

u u a ju u 

Do. 

3514 Van Ness Street, N. W. 

UUU.il U 

u u u \ u u 

[ ! 

|3514 Van NesslStreet, N. W. 

I 

3514 Van Ness Street, N. W. 


Sq. 1905, 

Lot 7 Cary T. Grayson.3825 Wisconsin Avenue, N. W. 

Square 1906, 

Lot 800 Cary T. Grayson.3825 Wisconsin Avenue, N. W. 

Parcel 34/94 The Washington Home for In- Wisconsin Avenjue and Upton 
curables, Inc. Street, N. W. 
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10 Wherefore, the premises considered, and in ac¬ 
cordance with the further provisions of subchapter 

one of chapter fifteen of the Code of Law for the District 
of Columbia, your petitioners pray as follows: 

1. That this Honorable Court shall cause public notice of 
not less than twentv davs to be given of the institution of 
these proceedings by advertisement in three daily news¬ 
papers published in the District of Columbia, which notice 
shall warn and require all persons having any interest in 
these proceedings to appear in the Court at a day named 
in said notice, and to continue in attendance until the 
Court shall have made its final order ratifving and confirm- 
ing the award of damages and the assessment of the benefits 
of the jury; and shall cause a copy of said notice to be 

served bv the United States Marshal for the District of 
* 

Columbia, or his deputies, upon each of the owners of the 
land to be condemned as can be found by the said Marshal, 
or his deputies, within the District of Columbia, and upon 
the tenants and occupants of the same. 

2. That this Honorable Court shall empanel a jury in ac¬ 
cordance with the law provided for in such cases, to ascer¬ 
tain the damages each owner of the land taken may sustain 

bv reason of the aforesaid extension of Idaho Avenue, 37th 
* 

Street, Tilden Street, and for the widening of "Reno Road, 
in the District of Columbia, and the condemnation of the 
land necessary for the same, and to assess the benefits re¬ 
sulting therefrom in accordance with the provisions of the 
aforesaid Act of Congress and the aforesaid subchapter 
one of chapter fifteen of the Code. 

3. That such other and further orders may be passed and 
proceedings had herein as are contemplated by the afore¬ 
said Act of Congress to the end that the aforesaid land 
may be condemned and secured for the said extension of 
Idaho Avenue, 37th Street, Tilden Street, and for the 

widening of Reno Road, in the District of Columbia. 

11 ^ H. B. CROSBY, 

D. A. DAVTSOX, Acting , 

1 Commissioners , District of Columbia. 

WILLIAM W. BRIDE, 

F., 

WALTER L. FOWLER, 

Attorneys for Petitioners. 
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District of Columbia, $ s : 

7 i 

Personally appears H. B. Crosby, who, being first duly 
sworn according to law, deposes and says that he is one 
of the Commissioners of the District of Columbia; that he 
has read the foregoing petition of said Commissioners and 
knows the contents thereof; that the facts {herein stated 
upon his personal knowledge are true andi those stated 
upon information and belief, he believes to be true. 

H. 4 CROSBY. 

Subscribed and sworn to before me this 29tfi day of June, 
A D 1931 

[seal.] ADAM A. GIpBEL, 

Notary Public, D. C. 

| 

12 Instructions. 

Filed October 22, 1931. j 
* * * * * * * 

1. Gentlemen of the jury, your duties are, ffrst, to ascer¬ 
tain the damage which will lie suffered by the respective 
owners of the several parcels of land condemned by these 
proceedings. Where entire parcels are takeiji you are in¬ 
structed that the several parcels of land to be condemned 
are to be appraised at their fair market valuj?, with refer¬ 
ence to the most advantageous use or uses tp which thev 
can be respectively put. By fair market value is meant 
what the property would sell for in cash, or terms equiva¬ 
lent to cash, when offered for sale by one who jis willing but 
is not obliged to sell to one who desires but is not obliged 
to buv. 

2. After ascertaining the amount of daijnages to be 
awarded to the owners of the parcels to be condemned, you 
may proceed to assess the full amount of such; damages, or 
any part thereof together with the costs anc| expenses of 
this proceeding, or anv part thereof as benefits, provided 
vou shall find benefits in such amount actuallv fo exist from 

• • t 

the evidence against any and all parcels of lafid in the Dis¬ 
trict of Columbia which you find from the evidence will be 
benefited. In determining the amount to be assessed 
against any parcel of land you shall take careffilly into con¬ 
sideration the respective situations and topographical con¬ 
ditions of said parcels of land and the special benefits and 
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advantages they will severally receive. In assessing bene¬ 
fits against the properties found to be benefited, you shall 
take into consideration the benefits and advantages such 
properties may severally receive from the opening, widen¬ 
ing, and extension of said streets, as contemplated by said 
improvement project as shown by these proceedings. 

13 By the 'opening, widening, and extension of said 
streets the jury are to understand their establish¬ 
ment, laying out, and completion for all the ordinary pur¬ 
poses of a public thoroughfare. 

3. You shall make up your assessment of costs by includ¬ 
ing the following items: The clerk's costs, which will be 
certified by the clerk of the court; Three Hundred ($300) 
dollars to each of the two expert witnesses produced by the 
petitioners; costs of the stenographic record of these pro¬ 
ceedings; costs of publication in this proceeding in such 
sum as is certified by the clerk; and five dollars per day 
for each member of the jury for each day the jury shall 
have alreadv engaged in this cause or shall hereafter actu- 
allv devote in deliberations in this cause in meeting as- 
sembled and with every juror present. 

4. After ascertaining the full amount of benefits which 
all of the parcels of land in the District of Columbia will 
receive from the proposed condemnation, you shall, where 
part of any parcel or tract of land has been already dedi¬ 
cated for the purposes of the street or road involved in 
this proceeding take into consideration the fact of such 
dedication and the present value of the land dedicated, in 
determining whether the remainder of said parcel or tract 
is to be assessed for benefits, and the amount of benefits, 
if any, to be assessed thereon. 

5. Having determined the amount of damages, and there¬ 
after determined the amount of benefits, and after having 
also determined the deductions, if any, to be made on ac¬ 
count of dedications as aforesaid, if the total of the bene¬ 
fits which vou find to be assessed shall then be in excess 
of the total damages plus the costs and expenses of this 
proceeding, you will then proportionally scale down the 
benefits actually found so that the benefits will equal the 

damages, plus the costs and the expenses of this 

14 proceeding. 

6. You are instructed that you must not assess 
benefits arbitrarily, but only where you find that an en- 
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hancement in market value, as heretofore explained, will 
result. 

7. You are instructed that if a part only of j any lot, piece 
or parcel of land is to he condemned, the measure of dam¬ 
ages is the difference between present fair market value 
of each whole lot, piece or parcel of land, ahd the present 
fair market value of what will remain aftek the part is 
taken; but you shall not take into consideration, in making 
vour award for the part taken, anv benefits that mav 
accrue to the remainder thereof, but such benefits shall 
be considered by the jury in determining what assessment, 
if any, shall be made or levied against such!part of such 
lot, piece or parcel of land, as may not be taken. 

8. The jury in assessing benefits shall not take into con¬ 
sideration any benefits which they believe may accrue from 
the laying of sidewalks, or curbs, or paving, ior any other 
improvements for which the property owner! will have to 
make further payments, such benefits not being a part of 
this proceeding. 

9. You are instructed that the burden of propf rests upon 
the petitioners, the Commissioners of the District of Co¬ 
lumbia, to establish the existence and extent of such bene¬ 
fits with respect to the particular parcels of land, and the 
petitioners must meet such burden with evidence before 
any assessment of benefits can be made. 

10. You shall take into consideration the opinions of the 
witnesses who have testified as to values and benefits, and 
give to such opinions the weight to which the jury may 
think them fairly entitled. You shall not be bound by such 
evidence, however, but may use your own knowledge based 
upon your view of the premises in making up jyour assess¬ 
ments of values and benefits. 

15 11. The jurv may consult its own convenience as 

to the time and place of meeting for jthe purpose 
of deliberation, but should endeavor to reach |a conclusion 
and return its verdict as speedily as possible, j The verdict 
should be in writing, signed by them or a majority of them, 
and should be returned to the court, on or bdfore the 1st 
day of December, 1931. 

12. The jurv, during the course of its deliberations, mav 
at its own convenience and without application to either 
court or counsel, make such further views of | the proper- 
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ties involved as it may deem necessary, provided the whole 
jury is present. 

13. You are instructed that it is no longer necessary to 
find the total of benefits to the extent of the entire amount 
of the damage plus the costs and expenses which will 
accrue from this proceeding. You shall return a verdict 
irrespective of this consideration and shall treat the ques¬ 
tions of damages and benefits separately and unrelated ex¬ 
cept that after finding the total of benefits it shall not 
exceed the total of damages. 

JOSEPH W. COX, 

Justice. 

16 Verdict of Jury. 

Filed December 10, 1931. 

******* 

We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for and in re¬ 
spect of the land to be condemned and taken for the ac- 
quisiton of land for the extension of Idaho Avenue, 37th 
Street, Tilden Street, and for the widening of Reno Road, 
in the District of Columbia, as shown on a map or plat 
filed with the petition in this cause, amounting to the sum 
of Sixty five Thousand and seventy dollars and forty eight 
cents (($65,070.48), as set forth in Schedule No. 1, hereto 
annexed as part hereof. 

And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of One Thousand 
six hundred seventy six dollars and seventy one cents 
($1,676.71). 

And we, the jury aforesaid, hereby find the amount of 
benefits accruing by reason of the condemnation of land 
necessary for the acquisition of land for the extension of 
Idaho Avenue, 37th Street, Tilden Street, and for the 
widening of Reno Road, in the District of Columbia, as 
aforesaid, to be the sum of Sixty six Thousand five hun¬ 
dred sixty five dollars and ninety five cents ($66,565.95). 

And we, the jury aforesaid, find the lots, pieces or par¬ 
cels of land which will be benefited by the aforesaid ac- 
quisition of land for the extension of Idaho Avenue, 37th 
Street, Tilden Street, and for the widening of Reno Road, 
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in the District of Columbia, are the lots, parts of lots, 
pieces or parcels of land mentioned described 

17 in Schedule No. 2, hereto annexed asj part hereof, 
and we hereby find that the several lots, or parts 

of lots, pieces or parcels of land mentioned hud described 
in said Schedule No. 2, will be benefited to the extent of 
the respective amounts mentioned and set forth in Sched¬ 
ule No. 2, and we hereby assess against the said lots, or 
parts of lots, pieces or parcels of land, respectively, as 
and for benefits as aforesaid, the several amounts specified 
and set forth in said Schedule No. 2. j 

Witness our hands and seals this 10th day of December, 
A. D. 1931. 

SAMUEL B. TREWOLLA. [seal.] 

EMORY M. GIRDNER. 1 [seal.] 

W. F. HARPER, Jr. [seal.] 

FRANK H. ROWZEE. j [seal.] 

CHARLES E. BLOUNT, j [seal.] 

18 Schedule No. 1 —Damages. 

I 

i 

Descriptions of land condemned for the extension of Idah<|> 

Avenue between Rodman and Tilden Streets X. W., 37tlji 
Street between Quebec and Upton Streets N. W., Tildeiji Amount 
Street between Wisconsin Avenue and Reno Road N. W.L awarded as 
and for the widening of Reno Road through parcel 43/051 damages. 

i 

Part of a tract of land taxed as Parcel 33/44. 

I 

i 

Being two separate parts of said Parcel 33/4f4 
described as follows: 

(1) Beginning for the same at the intersection 
of the southerlv line of Sterrett Place, 50 fe6t 
wide, with the easterly line of said Parcel 
33/44, said point of beginning being the north¬ 
west corner of Lot 814, Square 1959, and run¬ 
ning thence with the easterly line of said par¬ 
cel, south 25 degrees 09' east 33.33 feet; thencb 
leaving said easterly line and running south 

189.90 feet to the north line of 33/49. 6,412.09 

Rodman Street; thence with said north linei, 

V 

west 69.90 feet; thence with the westerly line 
of Idaho Avenue, 105 feet wide, south 32 de¬ 
grees 44' 10" west 92.65 feet; thence leaving 
said westerlv line and running north 523.42 
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feet to the easterly line of said Parcel 33/44; 
thence with said easterly line, south 25 degrees 
Oh' east 249.03 feet to the point of beginning, 
containing 40,075.55 square feet. 

(2) Beginning for the same in the northerly line 
of Lot 7, Square 1905, at a point which is north 
68 degrees 20' 30" east 16.14 feet from the 
northwest corner of said Lot 7, and running 
thence with the southerly boundary of said 
Parcel 33/44, south 68 degrees 20' 30" west 
96.84 feet; thence leaving said southerlv 
boundarv and running north 919.55 feet to the 
northerly boundary of said parcel; thence 
with said northerlv boundarv, north 70 de- 
grees 09' 50" east 95.68 feet; thence leaving 
said northerly boundary and running south 
916.28 feet to the point of beginning, 33/44 
containing 82,612.35 square feet. 16,522.47 

Part of a tract of land numbered as Parcel 

33/43. 

Beginning for the same at the most northerlv 
corner of said Parcel 33/43, and running 
thence with the easterly boundary of said par¬ 
cel, south 31 degrees 09' 30" east 14.17 feet; 
thence leaving said easterlv boundarv and run- 
ning with the arc of a circle the radius of 
which is 2,220.42 feet, deflecting to the right, 
westerly 45.70 feet to the northerlv boundarv 
of said parcel; thence with said northerly 
boundary, north 70 degrees 09' 50" east 40.75 
feet to the point of beginning, containing 


286.67 square feet. 57.33 

All of a tract of land numbered as Parcel 43/72, 
containing 7,734.20 square feet. 1,546.84 

24,538.73 

19 Brought forward from Sheet No. 1 . . . 24,538.73 

Part of a tract of land taxed as Parcel 43/59. 


Beginning for the same at the northwest corner 
of said Parcel 43 -'59, said point of beginning 
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being in the south line of Upton Street, 60 
feet wide, and running thence with said south 
line of Upton Street, east 15 feet; thence leav¬ 
ing said Upton Street and running south 32.80 
feet to the westerly line of said parcel; theiice 
with said westerly line, north 30 degrees $4' 
30" west 29.63 feet to the east line of 37th 
Street as now publicly owned; thence with 
said east line, north 7.24 feet to the point of be¬ 
ginning, containing 300.30 square feet.L 

Part of a tract of land taxed as Parcel 43/6$. 

Beginning for the same at the northwest corner 
of said Parcel 43/62, and running thence with 
the northerly line of said parcel, deflecting jto 
the right with the arc of a circle the radius 
of which is 1,995.42 feet, easterly 100.62 feet 
to the northeast corner of said parcel; thence 
with the easterly line of said parcel, southerly 
15.07 feet; thence leaving said easterly line 
and running with the arc of a circle the radius 
of which is 1,980.42 feet, deflecting to the leff, 
westerly 90.34 feet; thence deflecting to tlije 
left with the arc of a circle the radius of which 
is 630 feet, southerly 198.75 feet to the south¬ 
erly line of said parcel: thence with said south¬ 
erly line, westerly 15.09 feet to the southwest 
corner of said parcel; thence with the westerly 
line of said parcel, deflecting to the right with 
the arc of a circle the radius of which is 645 
feet, northerly 213.40 feet to the point of be¬ 
ginning, containing 4,522.57 square feet.j. 

Part of a tract of land taxed as Parcel 43/63. j 

| 

Beginning for the same at the northwest corner 
of said Parcel 43/63, and running thence with 
the northerly line of said parcel, deflecting to 
the right with the arc of a circle the radius of 
which is 1,995.42 feet, easterly 185.32 feet t<| 
a point of tangent; thence still with said northr 
erlv line, easterly 14.95 feet to the northeast 

2—5834a ! 


60.06 


976.12 
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corner of said parcel; thence with the east line 
of said parcel, south 15 feet; thence leaving 
said east line and running west 14.95 feet to a 
point of curve; thence deflecting to the left 
with the arc of a circle the radius of which is 


1,980.42 feet, westerly 185.32 feet to the west 
line of said parcel; thence with said west line, 
north 15.07 feet to the point of beginning, con¬ 
taining 3,004 square feet. 751.00 

Part of a tract of land taxed as Parcel 43/64. 

Being the north 15 feet bv full width of said 
Parcel 43/64, containing 2,250 square feet.... 562.50 

26,888.41 

20 Brought forward from Sheet No. 2. 26,888.41 


Part of a tract of land taxed as Parcel 43/65. 

Beginning for the same at the northwest corner 
of said Parcel 43/65, and running thence with 
the northerly boundary of said parcel, easterly 
12.64 feet to a point of curve; thence still with 
said northerly boundary, deflecting to the 
right with the arc of a circle the radius of 
which is 202.37 feet, southeasterly 178.39 feet; 
thence with the westerly line of the public 
highwav at the intersection of Tilden Street 
and Reno Road, south 39 degrees 29' 35" east 
127.69 feet; thence south 17 degrees east 39.21 
feet; thence north 39 degrees 29' 35" west 
163.92 feet to a point of curve; thence deflect¬ 
ing to the left with the arc of a circle the 
radius of which is 187.37 feet, northwesterly 
165.17 feet to a point of tangent; thence west 
12.64 feet to the west line of said parcel; 
thence with said west line, north 15 feet to the 
point of beginning, containing 4,953.37 square 
feet . 1,575.84 

Part of a tract of land taxed as Parcel 43/66. 

Beginning for the same at the northwest corner 
of said Parcel 43/66, and running thence with 
the north line of said parcel, east 15.09 feet; 






I 
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thence leaving said north line and running with 
the arc of a circle the radius of which is 6^0 
feet, deflecting to the left, southerly 69.64 fept 
to a point of tangent; thence south 209.05 feet 
to the southerly line of said parcel; thence 
with said southerly line, south 74 degrees 213' 
west 15.58 feet to the southwest corner of said 
parcel; thence with the west line of said par¬ 
cel, north 213.24 feet to a point of curv^; 
thence deflecting to the right with the arc bf 
a circle the radius of which is 645 feet, north¬ 
erly 69.64 feet to the point of beginning, con¬ 
taining 4,211.77 square feet.j. 842.35 

i 

I 29,306.60 

Part of a tract of land taxed as Parcel 43/70. 

i 

Beginning for the same at the northwest corner 
of Parcel 43/62, and running thence with the 
northerly boundaries of Parcels 43/62, 43/63, 

43/64, and 43/65, the following courses an# 
distances: 

Deflecting to the right with the arc of a circle 
the radius of which is 1,995.42 feet, easterly 
285.94 feet to a point of tangent; j 

Due east 177.59 feet to a point of curve; 

Deflecting to the right with the arc of a circle th0 
radius of which is 202.37 feet, southeasterly 
178.39 feet; j 

Thence with the westerly line of Reno Road, 
north 33 degrees 20' 11" west 177.95 feet^ 
thence leaving said Reno Road and running 
east 235.97 feet to a point of curve; thence def 
fleeting to the left with the arc of a circle thb 
radius of which is 2,070.42 feet, westerly 350.36 
feet to a point of reverse curve; thence deflect j 
ing to the right with the arc of a circle the radi-j 
us of which is 2,130.42 feet, westerly 306.96 feet 
to the nortlieasterlv boundarv of Parcel 34/94 J 
thence with said northeasterly boundary^ 
south 30 degrees 24' 30" east 85.29 feet; thencel 
leaving said northeasterly boundary and run] 
ning with the arc of a circle the radius of. 


i 
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which is 2,205.42 feet, deflecting to the left, 
easterly 222.39 feet; thence deflecting to the 
left with the arc of a circle the radius of which 
is 735 feet, southerly 263.14 feet to a point of 
tangent; thence south 71.46 feet to the north- 

21 Brought forward from Sheet No. 3. 

easterly boundary of Parcel 33/44; thence 
with said northeasterly boundary, south 25 de- 
grees 09' east 213.73 feet to the northwest cor¬ 
ner of Lot 814. Square 1959; thence with the 
northerly line! of said Lot 814, north 74 de- 
grees 23' east 14.71 feet; thence leaving said 
northerly line and running north 51.92 feet to 

the southerly boundary of Parcel 43 66; 
• • 

thence with said southerly boundary, south 74 
degrees 23' west 15.58 feet to the southwest 
corner of Parcel 43/66; thence with the west¬ 
erly boundaries of Parcels 43/66, and 43/62 
the following courses and distances; 

Due north 213.24 feet to a point of curve; 

Deflecting to the right with the arc of a circle 
the radius of which is 645 feet, northerly 
283.04 feet to the point of beginning, contain¬ 
ing 109,347.16 square feet . 

Square 1959. 

Part of a parcel taxed as Lot 814, Square 1959. 

Beginning for the same at the northwest corner 
of said Lot 814, and running thence with the 
northerly line of said lot, north 74 degrees 
23' east 14.71 feet; thence leaving said north¬ 
erly line and running south 34.13 feet to the 
westerly line of said lot; thence with said 
westerly line, north 25 degrees 09' west 33.33 
feet to the point of beginning, containing 
241.74 square feet. 

Square 1905. 

Part of Lot 7. 

Being the west 15 feet by full depth of said Lot 
7, containing 1,057.S0 square feet. 


29,306.60 


24,359.81 


38.68 


211.56 
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i 

Square 1906. j 

Part of a parcel taxed as Lot 800, Square 19(|)6. 

i 

Being the east 15 feet by full width of said Lot 

800, containing 611.10 square feet.L . 122.22 

j 54,038.87 

Part of a tract of land numbered as Parcel 

34/94. 

Beginning for the same at the most easterly 
corner of said Parcel 34/94, and running 
thence with the northeasterly boundary of said 
parcel, north 30 degrees 24' 30" west 8847 
feet; thence leaving said northeasterly bound¬ 
ary and running with the arc of a circle the 
radius of which is 2,130.42 feet, deflecting to 
the right, westerly 53.54 feet to a point of tab- 
gent ; thence due west 94.08 feet; thence nortih 

252.20 feet to the northeasterly boundary of 

• • 

said Parcel 34/94; thence with said northeast¬ 
erly boundary, north 30 degrees *24' 30" west 
29.63 feet; thence north 30 degrees 15' west 
8.38 feet to the south line of Upton Street, 60 
feet wide; thence with said south line, wesit 
70.78 feet; thence leaving said Upton Street 

22 Brought forward from Sheet Xo. 4.j. 54,038.87 

and running south 462.19 foot to the southerly 
boundary of said Parcel 34/94; thence with 
said southerly boundary, north 70 degrees 09r 
50" east 95.68 feet to the southwest corner of 
said Parcel 34/93; thence with the west lin(j 
of Parcel 34/93, north 54.72 feet to the north] 
west corner of said Parcel 34/93; thence with 
the north line of said Parcel 34/93, east 94.0$ 
feet to a point of curve; thence deflecting toj 
the left with the arc of a circle the radius ofj 
which is 2,220.42 feet, easterly 59.84 feet to| 
the southerly boundary of said Parcel 34/94;! 
thence with said southerly boundary, north; 

70 degrees 09' 50" east 40.75 feet to the point 1 ; 
of beginning, containing 55,158.06 square feet. i 11,031.61 
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Costs and Expenses. 


Clerk of Court . 20.00 

Advertising .. 154.56 

Stenographer . . 377.15 

Expert witnesses . 600.00 

Jurors . i . 525.00 


1,676.71 1,676.71 


Total. $66,747.19 1 

WAW. 

(Here follows Schedule No. 2, side folios 23, 24, 25, 26, 27, 

28, 29, 30, 31, 32, and 33.) 

34 Objections and Exceptions of Cary T. Grayson et at. 

Filed December 30,1931. 

****** * 


Comes now Cary T. Grayson, owner of those parcels of 
land designated in the petition tiled herein as being Parcel 
33/44, Lot 7 in Square 1905, Lot 800, in Square 1906, and 
Henry Hatch Dent Sterrett and John Adlum Sterrett, 
owners of Parcel 43/59, Henry Hatch Dent Sterrett, owner 
of Parcels 43/62 and 43/63, Robert Sterrett, owner of 
Parcel 43/64, John Adlum Sterrett, owner of Parcel 
43/65, William Dent Sterrett, owner of Parcel 43/66 
and Lot 814, Square 1959, and William Dent Sterrett and 
John Adlum Sterrett owners of Parcel 43/70, by their at¬ 
torneys, Joseph I. Weller and George W. Offutt, and object 
and except to the verdict of the Jury filed herein, and re¬ 
spectfully move this Honorable Court to vacate and set 
aside the verdict filed herein, and for reason therefor say: 

1. That the said verdict is contrary to law. 

2. That the said verdict is contrary to the evidence. 

3. That the said verdict is contrary to the weight of the 
evidence. 

4. That the said verdict is contrary to the law as given to 
the Jury by the Court. 









SCHEDULE No* 2 


BENEFITS 


SHEET NO. 1 


Amount 
assessed as 
benefits 


Amount 
assessed as 
benefits 


Parcel 34/94 (remainder) 5,034.70 Brought^forward, |. . . 46162.13 


Parcel 34/58, 


SQUARE 1906* 


SQUARE 1905. 


LOTS 


Remainder - 7 


614.00 


Parcel 33/44 (remainder) # 773.10 


Lot 800 (remainder) 151.04 


277.37 


8,629.70 


Parcel 33/48, ..... 9,159.80 

” 33/43 (remainder)) 

* 34/93, . ) 8,629.70 

■ 43/71, . ) 

11 43/59 (remainder)) 

" 43/70 (remainder)) 9 331.95 

• 43/60, 

« 43/62 (remainder) 1' 987.50 
” 43/63 (remainder) 2 202.97 


dcrTyU, 

VS- . 

£mA&L t ft 


Parcel 43/64 (reminder) 1650.00 

■ 43/65 (reiaainder) 1500.00 

■ 43/66 (remainder)2100.52 

• 33/49, ...!. 569:70 

■ 43/67, ...L. 452.88 

i 

■ 43/68, ...l. 605.58 

* 

0 43/69, ...l . 400.00 


SQUARE 1959 
Remainder ~ 


LOT 8 
814 


813 


1200.00 

None 

400.00 

47.17 

101.05 

58.75 

51.50 
42.85 
45.00 
41.00 

37.50 

* 

31.40 

9.15 

26.10 

24.95 

24.90 


$55582.13 


23 
























SCHEDULE HO* 2 SHEET HO. 2 

_BENEFITS_ 

Amount Amount 

assessed as assessed as 




benefits 

i 

benefits 

Brought forward, . . 

• f 

$55582.13“ 

Brought forward, j . . 

"153880'. 15" 

SQUARE 1959 

LOTS 


i 

SQUARE 1958 LOTS 



2 

18.50 

102 

1 

Hone 


1 

14.50 

1816 

R 


804 

10.50 

815 

R 




814 

R 

SQUARE 2065 

IfQT8 


813 

i 

R 


41 

1.35 

817 

i 

R 


81 

8.20 

803 

50.12 


82 

6.40 

802 

46.79 


83 

8.00 

109 

59.50 


84 

7.58 

iio 

53.57 


69 

20.36 

gjoi 

37.00 


70 

23.52 

1104 

39.80 


71 

26.00 

105 

37.50 


72 

29.31 

106 

i 

32.87 


73 

13.20 

92 

23.00 


74 

13.00 

83 

11.00 


75 

12.30 

94 

1 

17.77 


76 

9.00 

95 

16.00 


77 

6.60 

96 

15.00 


78 

4.20 

97 

12.87 


79 

1.80 

98 

7.83 




99 

11.00 

SQUARE 1958 

.LOTS 


4 - 

11.90 


100 

101 

23.18 

20.55 

112 

3? 

\ 

9.00 

9.00 

/ // Z/ {/Pf rf-/?i/JiJA 

L. 


1 

1 


4fkt 

«/ 

$55860.18 

1 

i 

1 

$56361.70 




SCHEDULE VO* 2 
BENEFITS 


HEET NO* 3 


Brought forward, . 
SQUARE 1958 


Amount 
assessed as 
benefits 


LOTS 


Brought forward, 
SQUARE 1957 


Amount 
assessed as 
benefits' 


LOTS 



34 

10.00 

$03 

23*02 


35 

11.00 

102 

25.63 


36 

11.75 

69 

22.75 


37 

13.00 

70 

22.00 


88 

29.00 

96 

37.00 


89 

33.00 

97 

34.00 


42 

17.25 

98 

31.00 


43 

18.50 

99 

28.00 


90 

32.00 

78 

14.25 


91 

34.00 

79 

13.50 


47 

27.00 

80 

12 75 


48 

29.60 

81 

11.00 

• 



100 

21.50 

SQUARE 2064 

LOTS 


805 

6.00 


109 

1.50 

804 

5.75 


110 

5.57 

85 

9*60 




86 

8.00 

SQUARE 1957 

LOTS 


87 

5.00 


110 

18.30 

88 

3.20 


111 

None 

89 

2.00 


103 

n 

90 

1.C0 


104 

N 

52 

.25 


105 

N 

106 

1.60 


65 

N 

107 

2.67 


66 

H 

108 

4.25 

$56,653.17 

y< i *TxzuJuzXr6t4. +£.. 

$ 56998.89 
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SCHEDULE NO. 2 
BENEFITS 


SHEET NO. 4 


Amount Amount 

assessed as assessed as 

benefits benefits 

Brought fojiard, . . . .$56,998.89 Brought fgrward, . j. . .$57,155.54 


SQUARE 1957 LOTS 


SQUARE 1911. 

LOTS 


109 

5.00 

i 

i 

807 

None 

57 

16.00 


806 

42.00 

58 

13.50 

| 

805 

29.20 

94 

16.00 

i 

i 

5 

15.80 

95 

14.50 

1 

i 

4 

12.00 



i 

I 

804 

None 

SQUARE 1956 LOTS 


| 



800 

2.25 

SQUARE 1909 

LOTS 


106 

2.00 

i 

i 

l 

5 

43.00 



i 

i 

6 

None 

SQUARE 1912 LOTS 


i 

i 

i 

7 

N 

800 

None 

i 

i 

i 

9 

M 

802 

H 

• 

8 

« 

13 

■ 




14 

« 

SQUARE 1908 

LOTS 


15 

a 


I 1 

26.75 

16 

N 


1 

2 

40.00 

17 

21.40 


3 

37.00 

18 

20.00 


4 

35.00 

811 

14.00 


5 

l 

33.00 

818 

12.00 


6 

30.00 

820 

9.00 

• 

i 

7 

23.00 

822 

11.00 


8 — 

26.60 

$ 57,155.54 


$57,548.89 

jhuCAAX<x>£, 



S 

i 

i 

i 

i 

i 

i 





i 

1 
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SCHEDULE HO. 2 
BENEFITS 


SHEET NO. 5 


Amount 
assessed as 
benefits 

Brought forward, . . . 7#57548.89 Brought forward. 


Amount 
assessed as 
benefits 
7158 772 . 45"’ 


SQUABS 1908 


SQUABS 1698 


LOTS 

SQUARE 1898 

LOT 8 


9 

88.80 

53 

50.00 

10 

31.00 

20 

55.95 

11 

34.00 

21 

41.00 

801 

27.00 

22 

38.81 

802 

50.00 

23 

37.00 

13 

48.00 

24 

36.18 

803 

24.40 

25 

34.00 

804 

25.00 

26 

32.00 

15 

54.00 

27 

41.37 

18 

98.50 

54 

36.84 



55 

39.00 

2£££ 


56 

40.46 

41 

69.25 

57 

41.44 

66 

50.50 

58 

43.00 

42 

67.75 

59 

44.73 

43 

66.77 

60 

46.04 

44 

65.11 

61 

47.02 

45 

64.15 

62 

48.33 

46 

62.17 

63 

51.64 


60.19 

64 

52.62 

48 

56.88 

65 * 

54.00 

49 

60.57 



50 

59.59 SQUARE 1829 

LOTS 


51 

67.61 

32 

52.00 

52 

52.32 

53 

38.00 


lUtl****-** $58772,45 


'T.'Z, 





$ 59773.88 
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Brought forward, 
SQUABS 1829 


Amount 
assessed as 
benefits 

. . 597?3.88 Brought forward. 


Amount 
assessed as 
benefits 
T60",46s:sj 


LOTS 

SQUARE 1894 

L£T8 


52 

35.85 j 

1 

43.00 

51 

! 

34.00 

30 

30.25 

50 

32.56 

j 

29 

28.00 

49 

31.00 

28 

27.00 

48 

29.00 

i 

27 

24.55 

47 

36.28 ! 

| 

26 

31.00 

28 

22.00 

25 

63.70 

27 

21.00 

24 

35.19 

26 

19.00 

i 

23 

34.00 

25 

1 

18.00 

* 

22 

31.00 

24 

15.79 

i 

21 

29.95 

23 

14.00 

i 

20 

28.00 

22 

i 

12.50 

19 

27.00 

21 

11.00 

18 

25.00 

20 

8.88 ' j 

17 

23.00 

56 

43.00 

i 

16 

26.00 

55 

67.00 

15 

22.00 

62 

31.00 

14 

24.20 

61 

33.27 

13 

26.00 

60 

34.97 

| 12 

l 

27.75 

59 

58.05 

! 11 

39.25 

58 

39.75 

10 

36.18 

57 

41.82 

i 

9 

38.00 


$60,463.60 


$61 f 183.62 










SCHEDULE NO. 2 
BENEFITS 


SHEET NO. 7 


Brought forward. 


Amount 
assessed as 
benefits 


Brought forward. 


Amount 
assessed as 
benefits 


.SQUARE 1894 


LOTS 


SQUARE 1851 


LOTS 


39.47 

40.78 

43.09 

44.07 

45.72 

47.69 

84.00 


11.84 

13.65 

15.15 

17.00 

18.75 

34.00 


SQUARE 1831 


LOTS 


SQUARE 1893 


LOTS 


Tt/Zt 


35.50 

25.00 

23.15 

22.00 

20.00 

24.77 

16.60 

7.00 

6.00 


3.70 


3.70 

5.00 

6.91 

8.55 

10.00 


#61,747.07 






23.00 

14.60 

13.00 

11.00 

9.25 

10.30 

39.00 

20.00 

19.00 

17.10 

16.00 

14.00 

12.50 

10.69 

9.21 

6.07 

7.30 

#62,109.48 
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Brought forward. 


SCHEDULE NO. 2 

_8BSBEI1S_ 

Amount 
assessed as 
benefits 

7$62,109.Brought forward, 


SHEET NO. 8 

Amount 
&8£686ed as 
_ benefits 
j. ^62503.44 


SQUARE 1893 


SQUARE 1832 


LOTS SQUARE 1892 LOTS 


14 

8.00 

43 

1.50 

13 

10.00 | 

42 

None 

12 

11.75 

41 

n 

11 

20.00 

40 

n 

10 

21.38 

39 

n 

9 

23.00 

38 

n 

8 

25.00 

125 

i 

18.30 

7 

26.31 

124 

8.22 

6 

28.00 

23 

6.91 

5 

29.60 

22 

r 

5.00 

4 

31.00 

21 

3.29 

3 

33.22 

SO 

1.50 

2 

58.30 

19 

1 

.50 



S3 

2.99 

LOTS 

■ 

32 

i 

3.62 

2 

16.00 

i 

5.00 

35 

9.95 

So 

6.00 

34 

8.00 

i 

ip 

8.22 

33 

6.05 

|» 

10.00 

32 

4.00 

1 

1 

8 

11.18 

31 

3.00 

i 

7 

i 

13.50 

3 

12.20 

6 

14.80 

4 

5.00 

k 

17.00 

5 

3,00 

4 

18.42 

6 

1.20 

$ 

34.90 


$62,503.44 

♦ 

62,694.29 


i 


£~S3U- 


'7/* 
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SCHEDULE NO. 2 
BENEFITS 


SHEET NO. 9 


Brought forward, 

i 

SQUARE 1891 


Amount 
assessed as 
benefits 


SQUARE 1897 


jCc 


LOTS 


Brought forward, 


Amount 
assessed as 
benefits 


LOTS 

SQUARE.1897 

LOTS 


53 

None 

23 

36.84 

88 

N 

24 

35.00 

54 

10.00 

25 

33.55 

55 

8.22 

26 

32 00 

56 

7.00 

27 

30.26 

57 

5.46 

28 

29.00 

58 

3.70 

29 

26.97 

59 

2.00 

30 

25.00 

60 

.25 

800 

23.35 


11.00 

None 


804 

943.38 




1 

50.50 

Parcel 43/55, . 

• • J 


2 

54.60 

• 43/51, . 

• • J 

18.75 

3 

53.00 

» 43/50, . 

• • J 


4 

51.31 

» 43/52, . 

• • / 


5 

50.00 




6 

48.02 

SQUARE 1896 

LOTS 


7 

46.00 


23 

43.42 

8 

44.40 


7 

30.25 

9 

43.00 


8 

28.00 

10 

41.44 


9 

26.00 

21 

40.13 


10 

24.55 

22 

38.00 


11 

31.00 


$64234.70 



$ 64719.64 
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SCHEDULE NO. 2 

_BEKSElIS_ 


Brought forward. 


SHEET NO. 10 


Amount 
assessed as 
benefits 

. 7$647i9*&4 Brought forward, 4 


Amount 
assessed as 
benefits 
4$ 65431.17” 


I 

SQUARE ^.896 LOTS SQUARE 1896 LOTS 


12 

38.15 

47 

37.00 

13 

36.84 i 

i 

48 

39.14 

14 

35.00 

49 

40.45 

15 

33.22 

50 

42.43 

16 

32 00 

1 

18 

44.00 

51 

29.93 

1 

19 

46.00 

25 

27.48 

S 

20 

47.03 

26 

26.00 | 

1 

21 

48.00 

27 

24.64 

1 

22 

50.65 

28 

23.00 



29 

21.48 SQUARE 1895 Lj 

3TS 


30 

20.00 

1 

7 

23.00 

31 

18.32 

8 

14.60 

32 

17.00 

9 

13.00 

33 

50.16 

10 

11.00 

34 

14.00 

11 

9.25 

38 

23.00 

12 

1 

10.00 

39 

24.67 

i 13 

23.35 

40 

26.00 

i 14 

22.00 

41 

27.S6 

15 

20.06 

42 

29.27 

I 16 ' 

18.75 

43 

31.00 

17 

17.00 

44 

32.56 

39 

15.13 

45 

34.00 

28 

i 

13.00 

46 _ 

35.85 

^9 _ 

11.36 

$65,431.17 

#66 

,047.31 




0L 


'A 


// e*- f •, 


rJ cJ . 



i 


i 

1 

1 

i 



SCHEDULE HO. 2 
BENEFITS 


SHEET NO. II 


Amount 


assessed ae 
benefit b 


Brought forward. 

• • • 

$66,047.31 

SQUARE 1895 

LOTS 

• 

30 

10.00 


31 

8.20 

• 

20 

17.36 


21 

19.00 


22 

20.20 


23 

22.00 


24 

23.36 


25 

25.00 


38 

27.53 


2 

29.00 


3 

31.00 


4 

32.23 


5 

34.00 


6 

35.85 

SQUARE E—1892 

LOTS 



27 

1.50 


28 

None 


29 

N 


30 

N 


31 

N 


$ 66,383.54 


Amount 


&&8&68ed &8 
benefits 


Brought forward. 

• • « 

$66,383.54 

SQUARE £-1892 

LOTS 


32 

None 


12 

11.00 


13 

9.00 


14 

8.00 


15 

6.25 


24 

4.00 


25 

3.00 


17 

1.39 


22 

6.25 


23 

11.00 


26 

12.00 


2 

14.14 


3 

16.00 


4 

17.43 


5 

19.00 


6 

21.05 

SQUARE E—1891 

LOTS 



12 

9.40 


15 

13.50 


$66,565.95 




J>^-OL S' &6*clMuA*. 
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LUTHER H. REICHELDERFER ET AL.I 

5. That the Court erred in instructing the Jury. 

i 

6. That the Court erred in admitting certain evidence. 

i 

7. That the Court erred in refusing to hdmit certain 

evidence. j 

j 

8. That the award for damages as j against said 
35 parcels contained in said verdict is unjust and un¬ 
reasonable. 

i 

i 

9. That the assessment for benefits aga|inst the re¬ 
mainder of said parcels is unjust and unreasonable. 

10. That the Court erred in not permitting tlhe sale price 
of property sold to the United States Government for use 
by the Bureau of Standards to be presented to the Jury. 

11. That the Court erred in not permitting} evidence of 
the sales of parcels of land in the immediate vicinity to the 
District of Columbia to be presented to the Jury. 

12. That the Act of Congress of May 28, l.j)26, 44 Stat. 

675, C. 418, Sec. 1 is unconstitutional in that jit provides, 
among other things, as follows: ; 

“That if the total amount of damages awarded bv the 
Jury in any such proceedings, plus the costs and expenses 
of said proceeding, be in excess of the total amdunt of bene¬ 
fits, it shall be optional with the Commissioners of the Dis¬ 
trict of Columbia to abide by the verdict of the| Jury or, at 
anv time before the final ratification and confirmation of 

* i 

the verdict to enter a voluntary dismissal of thc^ cause.” 

i 

I 

13. And for such other and further reasons! as are ap¬ 
parent on the face of the record. i 

JOSEPH I. WELLER, 
GEORGE W. OFFtTTT, 
Attorneys for owners of Parcel 33/44, 
Lot 7, Square 1905, Lot 800, Square 
1906; Parcel 43/59; Parcels 43/62 
and 43/63; Parcel 43/64; Parcel 
43/65; Parcel 43/66, Lot Sl-j, Square 
1959; Parcel 43/70. I 
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36 Objections and Exceptions and Motion to Vacate bxj 
Washington Home for Incurables . 

Filed December 30, 1931. 

Now comes Washington Home for Incurables, a chari¬ 
table corporation, and, showing to the Court that it is the 
owner of two certain pieces or parcels of land in the Dis¬ 
trict of Columbia, designated in what purports to be the 
verdict herein as Parcels 34/94 and 34/58 for a part of 
one of which parcels, namely, Parcel 34/94, said verdict 
assumes to make an award of damages and against the 
remainder of which parcel and all of said other parcel 
said verdict assumes to make assessments for benefits, and 
further showing to the Court that said verdict is unjust 
and unreasonable as to its land, excepts and objects 
thereto, and moves the Court to vacate and strike out the 
same, making such exceptions and objections and motion 
separately and severally upon the separate and several 
grounds following: 

1. Because the award is unjust and unreasonable. 

2. Because the assessments are unjust and unreasonable. 

3. Because the verdict of the jury is contrary to the law. 

4. Because the verdict of the jury is contrary to the in¬ 
structions of the Court. 

5. Because the verdict of the jury is contrary to the evi¬ 
dence. 

6. Because the verdict of the jury is contrary to the 
weight of the evidence. 

7. Because the Court refused to admit certain testimonv 

w 

offered by this and other property owners as to the price 
paid by the District Commissioners in the purchase of a 
portion of the property of this and other owners for a 
school site and playground immediately adjoining certain 
of the property proposed to be condemned herein, 
37 and, upon objection made thereto by Counsel for 
the District of Columbia, sustained such objection, 
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to which ruling of the Court this property owner duly 
noted an exception. 

8. Because the Court refused to admit certain testimony 
offered by this and other property owners as to the price 
paid by the United States in the purchase of additional 
land for the Bureau of Standards, and, upon objection made 
thereto by Counsel for the District of Columbia, sustained 
such objection, to which ruling of the Court this property 
owner duly noted an exception. 

i 

9. Because the rulings of the Court in excluding the tes¬ 
timony referred to in paragraphs 7 and 8 hereof were 
erroneous and very detrimental to the rights ahd interests 
of this property owner, as is evident from a consideration 
of the record. 

i 

10. Because the Act of Congress approved May 28, 1926, 
under the authority of which this proceeding! was insti¬ 
tuted, is unconstitutional in that it provides thit the Com¬ 
missioners of the District of Columbia have their option 
to abide by the verdict of the jury, or, at any time before 
the final ratification and confirmation thereof,! to enter a 
voluntary dismissal of the cause, without anvi redetermi- 
nation by them as to whether or not the public interests 
still require the condemnation as proposed. 

11. Because of the many errors otherwise appearing in 
the record. 

PEELLE, OGILBY 4 LESH, 
Bv STANTON C. PEELIiE, 

R. S. HARRINGTON,! 

Attorneys for Washington 

Horne for Inturables. 

38 Order Overruling Exceptions and Objections and 

Ratifying Verdict. 

Filed January 19, 1932. j 

j 

• # • # * # # 

j 

i 

This cause coming on for hearing upon the pxceptions 
and objections to the verdict of the jury returned and filed 
herein, and the same having been argued by counsel and 

i 

i 

i 

i 

i 

i 

I 

! 
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considered by the Court, it is, this 19" day of January, 
1932, ordered: 

That the said objections and exceptions be and the same 
are each and all overruled, and that the said verdict, 
awards and assessments, and assessments of benefits to 
the remainder, be and the same are hereby in all respects 
finally ratified and confirmed. 

And it is further adjudged, ordered, and decreed that 
upon the payment of the aforesaid awards to the parties 
thereto entitled or into the Court in accordance with the 
provisions of Section 491-N of the Code of Law for the 
District of Columbia, the several parcels of land described 
and mentioned in said verdict for which the said awards 
were made shall become and be the property of the Dis¬ 
trict of Columbia for the purpose of the extension of Idaho 
Avenue, 37th Street, Tilden Street, and the widening of 
Reno Road, in the District of Columbia for which this pro¬ 
ceeding has been instituted. 

Bv the Court: 

JOSEPH W. COX, 

Justice. 

From the foregoing decree the following property own¬ 
ers, namely, Cary T. Grayson, Robert Sterrett, et al., and 
Washington Home for Incurables, in open Court note an 
appeal to the Court of Appeals, and the undertaking for 
costs is fixed at $100 or in lieu thereof a deposit of $50. 

JOSEPH W. COX, 

Justice. 


39 Memoranda. 

February 10, 1932.—$50 deposited by Peelle, Ogilby & 
Lesh for Washington Home for Incurables, Robert Ster¬ 
rett, H. H. D. Sterrett, Wm. D. Sterrett, Douglas B. Ster¬ 
rett and John A. Sterrett in lieu of bond on appeal. 

February 11, 1932.—Time to file Bill of Exceptions ex¬ 
tended from day to day, to and including July 27, 1932. 
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Order Extending Time to File Transcript 



i 


Record. 


Filed May 31,1932. 


Court of Appeals of the District of Columbia, April Term, 

1932. 


No. 1943, Original. District Court No. 


2116. 


Washington Home for Incurables et al., Petitioners, 


District of Columbia. 

On consideration of the petition for allowance of an 
extension of time to and including September 1, 1932, 
within which to file the transcript of record in the above 
entitled cause in this Court, 

It is by the Court this day ordered that saicj petition be 
and it is hereby granted and the time extended prayed. 

Per Mr. Chief Justice MARTIN, 

Mai 27, 1932. 

A true copy. Test: 

[seal.] ‘HENRY W. HODGES, I 

Clerk Court of Appeals , D. C. 

\ 

40 M e m o randum. 

i 

i 

July 27, 1932.—Proposed Bill of Exceptions filed. 

Assignments of Error. 

Filed July 27,1932. j 

i 

# # # # # # j • 

| 

Come now the property owners, Washington Home for 
Incurables, Robert Sterrett, Henry Hatch Debt Sterrett, 
William D. Sterrett, Douglas B. Sterrett, and John A. Ster¬ 
rett, and say that in the record and proceedings in the 
above-entitled cause there is manifest error in t|his, to wit: 

1. The Supreme Court of the District of Colupbia erred 
in excluding the testimony of the witness, Mrsi Archibald 
Hopkins, as to the amount paid by the District of Columbia 


i 

i 
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to Washington Home for Incurables, prior to the institu¬ 
tion of this condemnation proceeding, for certain land to 
complete its school site. 

2. The Court erred in excluding the testimony of the 
witness, William D. Sterrett, as to the price paid him by 
the United States Bureau of Standards, prior to the insti¬ 
tution of this condemnation proceeding, for Parcel 44/32, 
and also as to the price paid by the District of Columbia to 
the Sterretts for Parcel 43/71 for part of its school site. 

3. The Court erred in excluding the records of the Dis- 
trict of Columbia as to its negotiations for and purchase of 
the three parcels composing said school site. 

4. The Court erred in overruling the exceptions, and 

each of them, of the aforesaid property owners to 
41 the verdict of the jury filed herein. 

5. The Court erred in overruling the exceptions of 
the aforesaid property owners to the said verdict which 
were based upon the exclusion of the aforesaid evidence. 

6. The Court erred in ratifying and confirming the afore¬ 
said verdict of the jure. 

PEELLE, OGILBY & LESH, 

Bv STANTON C. PEELLE, 

* * 

Attorneys for the Aforesaid Property Owners. 

Service of a copy of the foregoing acknowledged this 
27th dav of Julv, 1932. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for the District of Columbia. 

Order Extending Time to File Transcript of Record. 

Filed Julv 28,1932. 

Court of Appeals of the District of Columbia, April Term, 

1932'. 

No. 1943. 

Washington Home for Incurables et ah, Petitioners, 

vs. 

District of Columbia. 

On consideration of the petitioner’s motion in the above 
entitled cause for a further extension to and including 
November 1, 1932 in which to file the transcript of record 
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I 

j 

in this Court, It is by the Court this day ordered that said 
motion be, and the same is hereby, granted. 

Per Mr. Chief Justice MARTIN, 

Juiy 27,1932. 

A true copy. Test: 

[seal.] HENRY W. HODGES, j 

Clerk of the Court of i 

Appeals of the District of Columbia. 

42 Memoranda. 

i 

I 

September 9, 1932.—Order extending time tp submit Bill 
of Exceptions to September 30, 1932, filed. j 
September 30, 1932.—Bill of Exceptions Submitted in 
duplicate. 

October 19,1932.—Bill of Exceptions signed land made of 
record. 

i 

i 

43 Designation of Record. 

Filed October 14, 1932. 

i 

# * * * * * | * 

The Clerk of the Court will please prepare ja transcript 
of record for appeal and include therein the following: 

1. Petition (omit exhibit) filed June 30, 1931. 
la. Instructions of Court to jury. 

2. Verdict of Jury, filed December 10,1931. 

3. Objections of Carv T. Grayson, Henry Hatch Dent 
Sterrett, et al., to verdict, filed December 30, 1931. 

4. Objections of 'Washington Home for Incurables to ver¬ 
dict, filed December 30, 1931. i 

5. Decree overruling objections and confirrrjing verdict, 
entered January 19, 1932, with noting of appeil at foot of 
decree. 

6. Memorandum of deposit February 10, 1932, in lieu of 
bond on appeal. 

7. Memoranda of orders (7) extending time to file bill 

of exceptions until July 27,1932. j 

8. Order of Court of Appeals (certified cop^ filed May 

31,1932), extending time to file transcript of record above to 
September 1, 1932. j 

9. Assignment of errors, filed July 27, 1932. j 

10. Memorandum of filing of proposed bill of exceptions 
and notice in duplicate, July 27,1932. 
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11. Order of Court of Appeals (certified copy filed July 
28, 1932), extending time to file transcript of record above 
to November 1, 1932. 

12. Memorandum of order of September 9, 1932, extend¬ 
ing time to submit bill of exceptions to September 30, 1932. 

13. Memorandum of submission of bill of excep- 

44 tions in duplicate on September 30, 1932. 

14. Memorandum of signing of bill of exceptions. 

15. This designation. 

" PEELLE, OGILBY & LESH, 

By STANTON C. PEELLE, 
Attorneys for Appealing Property Owners. 

No additional designation. 

WILLIAM W. BRIDE, 

Corporation Counsel. 

WALTER L. FOWLER, 

Ass*/ Corporation Counsel. 

45 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 44, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript. In Re: Condemnation of land for the extension 
of Idaho Avenue, 37th Street. Tilden Street, and for the 
widening of Reno Road in the District of Columbia, District 
Court No. 2116,. as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of November, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Asst. Clerk. 
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46 Filed Jul. 27, 1932. 

i 

In the Supreme Court of the District of Columbia, Holding 

a District Court. 

District Court No. 2116. | 

In re Condemnation of Land for the Extension of Idaho 
Avenue, 37th Street, Tilden Street, and for the Widen¬ 
ing of Reno Road, in the District of Columbia. 

William W. Bride and j 

Walter L. Fowler, Esq., j 

Attorneys for the Commissioners of the , 

District of Columbia: 

i 

Please take notice that the bill of exceptions, copy of 
which is hereto annexed, has been filed with the Clerk 
♦ of the Court, and it is proposed to submit the jsame to the 
Court for settlement and approval on Sept. 9th, 1932, at 
ten o’clock, A. M., or as soon thereafter as counsel can be 
heard. 

PEELLE, OGILBY |& LESH, 
By STANTON C. PEELLE, 
Attorneys for the Property Owners, Wash¬ 
ington Home for Incurables, Robert Ster¬ 
rett, Henry Hatch Dent Sterrett\ William 
D. Sterrett , Douglas B. Sterrett , and John 
A. Sterrett. j 

i 

Service of the above notice and of the proposed bill of ex¬ 
ceptions, and a copy of each thereof, is acknowledged this 
27th dav of Julv, 1932. 

WILLIAM W. BRIDE, 
WALTER L. FOWtER, 
Attorneys for the District of Columbia. 


I 

i 
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47 Filed Jul. 27, 1932. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

a District Court. 

District No. 2116. 

In re Condemnation of Land for the Extension of Idaho 
Avenue, Thirty-seventh Street, Tilden Street, and for 
the Widening of Keno Hoad, in the District of Columbia. 

Bill oj Exceptions . 

Be it remembered that at the trial of the issues joined 
in this cause, on October 15, 16, 19, 20, 21 and 22, 1931, 
before Justice Joseph W. Cox and a jury duly impaneled 
and sworn to try said issues, to ascertain the damages each 
owner of the land taken mav sustain by reason of the above 
street extensions and widening, and the condemnation of 
the land necessarv for the same, and to assess the benefits 
resulting therefrom, proceedings were had and rulings 
made by the Court and exceptions taken on behalf of the 
property owners, Washington Home for Incurables, Robert 
Sterrett, Henry Hatch Dent Sterrett, William D. Sterrett, 
Douglas B. Sterrett, and John A. Sterrett, and allowed 
bv the Court, as follows: 

The jury was duly impaneled and sworn. 

Thereupon the petitioners, the Commissioners of the 
District of Columbia, to maintain the issues on their part 
joined, offered evidence tending to prove that on the 8th 
day of June, 1931, the Commissioners of the District of 
Columbia adopted an order in the words and figures fol¬ 
lowing: 

“Commissioners of the District of Columbia, Executive 

Office, Washington. 


June 8, 1931. 

Ordered: 

That, pursuant to the authority conferred upon the 
48 Commissioners of the District of Columbia by Act 
of Congress approved March 4, 1913 (Public No. 
435, 62nd Congress), relative to the opening, extension or 
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widening of any street, avenue, road or highway to con¬ 
form with the plan of the permanent system |of highways 
in that portion of the District outside of the cities of Wash¬ 
ington and Georgetown, and pursuant to the provisions of 
an Act of Congress approved May 28,1926 (Piiblic No. 311, 
69th Congress), the Corporation Counsel is hereby directed 
to institute condemnation proceedings in accordance with 
the provisions of sub-chapter 1 of Chapter XV> of the Code 
of Law for the District of Columbia, for the acquisition of 
land for the extension of Idaho Avenue between Rodman 
and Tilden Streets, 37th Street between Quebec and Upton 
Streets, Tilden Street between Wisconsin Avenue and Reno 
Road, and for the widening of Reno Road through Parcel 
43/65, as shown in green on plat designated ^Condemna¬ 
tion of land for Idaho Avenue, 37th Street; and Tilden 
Street, also Reno Road”, dated January 8, 1931, as revised 
to June 2,1931. 

Bv order of the Board of Commissioners, D. C. 

DANIEL E. GARIGES, 
Secretary to ihe Board. 

O. I\. ! 

W. T. 

! 

Official copy furnished Corporation Counsel, ]d. C., Audi¬ 
tor, E. D., C. C., Surveyor. 


Received 6/11/31. 


Chief Clerk Corporation Counsel 9 s Office. 

49 Said order and plat attached to said order were 
without objection introduced and received in evi¬ 
dence. 


Thereupon, further to maintain the issues oh their part 
joined, the petitioners offered as a witness, Edward Towers, 
who, being duly sworn, testified that he is a draftsman in 
the Office of the Surveyor of the District of Columbia, which 
Office has charge of the preparation of all plats used by the 
District in condemnation proceedings. Witness then 
identified a plat so prepared by him, and testified that the 

i 
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part colored in green showed the land necessary to be con¬ 
demned for the proposed street extensions; that the di¬ 
mensions of the areas of the various parcels that are to be 
taken are shown, and that the additional territory sur¬ 
rounding the proposed extensions is shown in the condition 
of the sub-division to January 8, 1931; that the plat was 
prepared by witness from the records in the Office of the 
Surveyor; that said plat is identical with the one attached 
to the Commissioners’ order and that the streets shown 
thereon conform to the plan for the permanent system of 
highways for the District of Columbia and the original 
highway plan as amended to date of condemnation. There¬ 
upon this plat was offered and received in evidence as “Dis¬ 
trict Exhibit 2-A”and is as follows; 


(Here follows “District Exhibit 2-A”, side folio 50.) 


51 


Thereupon petitioners called as a witness Lewis R. 
Watson, Jr., who gave evidence tending to prove 
that he is an assistant engineer in the highway department 
of the District of Columbia and identified a blue print simi¬ 
lar to the one attached to the Commissioners’ order upon 
which he had indicated in red ink a topographical survey 

of the lands involved in this condemnation. This survey he 

• 

had personally made and entered on plat. This plat was 
offered and without objection received in evidence. Upon 
cross-examination witness gave detailed explanation of plat 
and his survey, and descriptions of treatment of proposed 
highway with roadway, tree space, sidewalk and parking 
area. 


52 Thereupon E. Catesby Rowzee was called as a wit¬ 
ness in behalf of the District of Columbia, and, being 
first duly sworn, testified that he has been engaged in a 
general real estate business in the District of Columbia 
over thirty-one years, excepting the War period, and is 
Secretary of H. K. Howenstein Company, 1313 H Street, 
Northwest, Washington, I). C., having been associated 
with that Company since 1924, and also for some years in 
the late nineties. Witness, after relating his experience in 
the real estate business, with various firms, and in the per¬ 
sonal negotiation of sales and making appraisals of prop¬ 
erty, testified that he is familiar with the property pro- 
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posed to be condemned, that he started his real estate ex¬ 
perience in Cleveland Park, a short distance South, that he 
had done a great deal of appraising in this section and had 
testified in a number of condemnation cases inj this neigh¬ 
borhood, that he had recently investigated sides in this 
neighborhood, that he has testified frequently iii condemna¬ 
tion cases, both for the District Government, I the United 
States Government, and for owners of property. Witness 
further testified that all of the property proposed to be 
condemned is zoned residential, A-Restricted, 40-foot 
heighth; that Parcel 34/94, belonging to the Washington 
Home for Incurables, runs over to Wisconsin Avenue and 
up to Upton Street and includes a portion of the land to be 
taken for 37th Street, at the North end of that street, and 
part of the land to be taken for Tilden Street, at the West 
end of Tilden Street, running up to 37th Streeit; that the 
Northern portion of the land to be taken for 37th Street, 90 
feet wide by a depth of 100 feet and fronting! on Upton 
Street, with the exception of a small corner th&t contains 
300 feet and a part of Parcel 43/59, leaving 8700 square 
feet in the tract 90 by 100 feet, witness values at 25<* a 
foot, or $2,175.00, and, the remaining portion' of Parcel 
34/94 proposed to be taken, 46,458.06 square feet, witness 
values at 17 1 /L , < 4 a foot, or $8,130.16, a total of $10,305.16' for 
the total amount to be taken of Parcel 34/94. Witness 
values the small corner to be taken out! of Parcel 
53 43/59, containing 300 square feet, at 25^ a foot, a 

total of $75.00, and the portion of Parcel 34/44 to 
be taken for 37th Street South of Parcel 34/94,j such por¬ 
tion containing 82,612.35 square feet, at 17M>^j a foot, a 
total of $14,457.16. The small corner that is ta(cen out of 
Parcel 33/44, the school site belonging to the District of 
Columbia, such small corner containing 286.67 j feet, wit¬ 
ness values at 20^ per square foot, a total of $57.33. Par¬ 
cel 43/72, which is a small border around Paijcel 43/71, 
on the West side of Idaho Avenue and the South side of 
Tilden Street, contains 7,734.21 feet, which witness values 
at 20^ a square foot, a total of $1,546.84. Witness values 
Parcel 43/70, which is that portion of Tilden Street and 
Idaho Avenue that runs North and East of the School site 
and contains 109,347 square feet, as follows: For 19,000 feet 
fronting Reno Road, 25^ or $2,250.00; for the remaining 
100,347 feet, 20<* a foot, or $20,069.43, a total of $22,319.43 


i 
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for llie Parcel. While Keno Road is not completed, still 
there is a street there. Parcel 33/49, the South end of 
Idaho Avenue, where it fronts on Rodman Street, con¬ 
taining 4,575.55 square feet, witness values as an entirety 
at 15^ a foot, or $6,011.33; there is a terrific hole where 
it fronts on Rodman Street, and if witness had valued 
different portions of the parcel separately, he would have 
had to put a smaller part on the back part. Witness values 


the portion of Parcel 43/62, a 15-foot strip which is to 


be taken off at the corner of Tilden Street and Idaho 


Avenue, containing 4,522.57 feet at 20<* a foot, a total of 
$904.51. The 3,004 square feet taken off the Northern por¬ 
tion of Parcel 43/63, directly East of the former Parcel, 
witness values at 20c per foot, a total of $600.80, and the 
portion of Parcel 43/64, 2,250 feet, at 20c, a total of 
$450.00. The portion of Parcel 43/65, at the corner of 
Reno Road, containing 4,953.37 feet, witness values at 25c 
a foot, $1,288.34. The portion of Parcel 43/66, just to the 
East of Idaho Avenue and North of Sterrett Place, 
54 a strip along the Eastern side of Idaho Avenue, 
containing 4,211.77 feet, witness values at 20c, a total 
of $842.35; and the tiny portion of Lot 814, in Square 1898, 
projecting along Idaho Avenue just South of Sterrett 
Place, and containing 241.74 feet, witness values at 16c 4 
a foot, a total of $38.68. Witness feels that the values 


which he has given represent the present fair market value 
of the property proposed to be taken; it has not yet been 
subdivided into lots. 


So far as benefits are concerned, witness considers that 


of the property belonging to the Washington Home for In¬ 
curables, Parcel 34/94, at 37th and Upton Streets, for a 
distance of 100 feet South from Upton Street, is benefited 
$5.00 a front foot, or 5c a square foot, for a depth of 100 
feet deep, that the front foot basis is used merely for the 
convenience of the jury, and that the frontage in that 
parcel on Upton Street South of that 100 feet, is bene¬ 
fited at the rate of $12.50 a front foot for 362.19 feet, 
$4,527.37 benefits; that, in addition, along the South side 
of Upton Street, in that parcel, and also Parcel 34/58, 
both of which belong to the Washington Home for In¬ 
curables, there is a benefit of $1.50 a front foot for 426 
feet, or $639.00, and for the remaining 641 feet further 
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West on the South side of Upton Street, witness considers 
that the parcel is benefited 75<* a front footj, or $460.50. 
On the East side of 37th Street there is a triangular piece 
in the same parcel that fronts on both 37tli Street and 
Tilden Street, and witness has placed a behefit on this 
triangle of $1,161.00, making the benefits to Parcels 34/94 
and 34/58 belonging to the Washington Home for Incur¬ 
ables, a total of $7,287.87. 

Witness considers that, of the various properties of the 
Sterretts, Parcel 43/59, on the South side of Upton Street 
and to the East of 37th Street, will derive total benefits 
of $2,572.50; that the small portion of Parcel 43/70 not 
taken, being a narrow strip on the North side of Tilden 
Street and the portion of Idaho Avemie not taken 
55 will derive total benefits of $4,912.95; Parcel 43/62, 
total benefits, $1,852.15; Parcel 43/63, i total bene¬ 
fits, $2,002.70; Parcel 43/64, total benefits, $l,o00.00; Par¬ 
cel 43/65, total benefits, $1,708.65; Parcel 43/66, total 
benefits, $2/186.90; Lot 814 in Square 1959, tojtal benefits, 
$1,421.17; Parcel 43/60, total benefits, $2,01 (j.85; Parcel 
43/67, $377.40; Parcel 43/68, $505.13; Pajrcel 43/69, 
$500.00; Lot 812 in Square 1959, $500.00. Witness further 
testified that Parcels 33/43, 34/93 and 43/71, j comprising 
the District of Columbia school site, will receive total 
benefits of $12,035.00. 


Thereupon J. Francis Moore was called as a witness in 
behalf of the District of Columbia, and, being first duly 
sworn, testified that he had been actively engaged in the 
real estate business in the District of Columbiaj since 1924, 
that prior to that time he had been connected with real 
estate as trustee of a subdivision in Chevy Clause, D. C.; 
is now connected with Caywood Brothers & Gslrrett, Inc.; 
had two years’ experience in subdividing, improving and 
selling said 20 acre tract in Chew Chase and! since then 
a general experience throughout the entire District; has 
testified for the United States in a number of;condemna¬ 
tion cases and in one case for a property owner. 

Witness had been over the property eight oir ten times 
and had investigated recent sales in the vicinity of prop¬ 
erty shown on the blue print, that he had actually seen 
the contracts and talked with the parties to the! sales. 
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To the introduction of evidence of the sale prices of 
property between these private individuals counsel for the 
property owners objected, upon the ground that the wit¬ 
ness’ information was based upon hearsay. Objection sus¬ 
tained. 


Witness considers the present fair market value of the 
property sought to be condemned, as follows: 

The portion of Parcel 34/94-, belonging to the Washing¬ 
ton Home for Incurables—55,158.06 square feet to 

56 be taken, at 18f per square foot, $9,928.45. 

Of the property of the Sterretts to be taken, the 
small triangular piece at the Southeast corner of Upton 
and 37th Streets, containing 300.30 feet and being part of 
Parcel 43 59, at 18c per square foot, $54.05; Parcel 43 70, 
covering Tilden Street West from Reno Road over almost 
to 37th Street, and also a considerable part of the Idaho 
Avenue extension, containing 109,347.16 square feet 

57 at 20c per square foot, $21,869.43; part of Parcel 
43/62, at the Southeast corner of Tilden Street and 


Idaho Avenue, containing 4,522.57 square feet, at 20c per 
square foot, $904.51; part of Parcel 43/63, immediately 
to the East, containing 3,004 square feet, at 20c per square 
foot, $600.80; part of Parcel 43/64, immediately to the 
East of the last parcel, containing 2,250 square feet, at 
20c per square foot, $450.00; parts of Parcel 43/65, 3,453.37 
square feet at 20c per square foot, $690.67, and 1,500 
square feet at 40c per square foot, $600.00; a small tri¬ 
angular part of Lot 814 in Square 1959, at the intersec¬ 
tion of the South side of Sterrett Place and the East side 


of Idaho Avenue, 241.74 square feet at 13c, $31.42; part 
of Parcel 43/66 on the North of Sterrett Place, 4,211.77 
square feet at 20c, $842.35. 

Of the other property to be condemned, witness values 


part of Parcel 33/44, 82,612.35 square feet at 15c, $12,- 


391.85; Parcel 43/72 which abuts Parcel 43/71 on the 


North and East and contains 7,734.20 square feet,—at 20f, 
$1,546.84; and part of Parcel 33/49, at the south end of 
Idaho Avenue, 40,075.55 square feet at 13c, $5,209.82. 

The property to be taken is zoned residential, A—Re¬ 
stricted. Witness had this and the proposed grades in 
mind in arriving at his opinion as to the above market 
values. 
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As to the properties which will he benefited by this pro¬ 
ceeding, witness finds that, of the property of j the Wash¬ 
ington Home for Incurables, the portion of Parcel 34/94 
not taken and Parcel 34/58, (no part of which! is taken), 
combined will derive a total benefit of $6,911.18. 

Of the Sterrett properties, witness finds the portions of 
Parcels 43/59, 43/60 and 43/70 not taken, will benefit to 
the extent of $9,331.95; the portion of Parcel! 43/65 not 
taken will benefit $1,200.00; of Parcel 43/64, $lj,800.00; of 
Parcel 43/63, $2,403.24; of Parcel 43/62,j $1,987.50; 
58 of Parcel 43/66, $1,950.83; of Parcel 33/49, $569.70; 

of Lot 814, in Square 1959, $1,059.13. Other prop¬ 
erties of the Sterretts witness finds will be benefit/ed as 
follows: Parcel 43/67, $315.00; Parcel 43/68, $350.00; Par¬ 
cel 43/69, $270.00; Lot 812, in Square 1959, $$09.00; Lot 
15, in said Square, $62.17; Lot 14, $147.05; Lol 6, $41.40. 

Witness finds the portion of Parcel 33/44 not! taken will 
be benefit/ed altogether to the extent of $11,366.25; that the 
total benefits to Parcel 33/48 and Lots 1-7 iijiclusive in 
Square 1905, the play ground site, will be $9,8j96.72; and 
that the total benefits to Parcels 33/43, 34/93 and 43/71, the 
school site, will be $10,955.64. Witness also testified as to 
the benefits which will result to numerous other; and more 
remote lots and parcels. 


Thereupon Fernando Treat Norcross was called as a 
witness on behalf of the property owner and gavje evidence 
tending to prove that he was a landscape engineer, a gradu¬ 
ate of the University of Maine in 1914 with a!degree of 
bachelor of science and civil engineering, that he had been 
over the Sterrett property taking grades and checking 
trees and he produced a plat prepared by himself showing 
natural profiles of the ground which after detailed expla¬ 
nations were introduced and received in evidence! Witness 
testified that he had lavycd out sites in Spring Valley and 
Wesley Heights and other subdivisions in the District of 
Columbia. Upon cross-examination witness stated that the 
streets in Spring Valley and Wesley Heights hajd all been 
dedicated to the District, that in his opinion the cost of 
cutting the streets through the Sterrett property by private 
enterprise would be prohibitive. Witness knew of no large 
tract or area in the District of Columbia with private 
streets. 
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Thereupon John Adlum Sterrett was called as a witness 
in behalf of the property owners, and, being first duly 
sworn, testified that he is one of the five brothers who are 
owners of property involved in this street extension case; 
their tract of land lies principally West of Reno 

59 Road, South of Upton Street, North of Rodman 
Street, and East of the school property, and some of 

it along the North of Upton Street, altogether approxi- 

matelv 23 to 25 acres. Near the center of Parcel 43/63 is 
♦ * 

the home where witness and his brothers were raised, built 

by their grandfather about ninety years ago; and, about 

three years ago, witness built a home for himself a little to 

the Southwest of the center of Parcel 43/65. On Lot 806 

in Square 1959, witness’ brother, William D. Sterrett has 

built his home, with access to Rodman Street. The old 

home site and building is now occupied by witness’ brother, 

Reverend Henrv Hatch Dent Sterrett. 

• i 

Witness further testified he graduated from George 
Washington University with the degree of Bachelor of 
Science in 1908; in 1909 secured the degree of Master of 
Science, and in 1910 a degree in Engineering from Prince¬ 
ton University. Witness, as an engineer, has been 

60 planning on the development of this property for 
ten or fifteen years, with a view to developing it 

along the lines of Spring Valley or Massachusetts Avenue 
Highlands, villa development, with 30,000, 40,000, or 50,000 
square feet to a home site, thus preserving the natural 
beauties of the land and the manv unusual trees. 

Witness and his brothers sold Parcel 43/71, at the south¬ 
west intersection of Tilden Street and Idaho Avenue to the 
District of Columbia for school purposes about June 15th 
this year; it contains about 22,000 square feet. Witness 
thinks the negotiations leading up to the sale lasted about 
a year; there did not seem to be any great hurry, on either 
side. 

In the possible development of the central portion of 
their tract, witness and his brothers felt it could be done 
without any large streets such as Tilden Street and Idaho 
Avenue, with the necessary terrible cuts and fills, so they 
dedicated about 4.66 acres for Upton Street, Reno Road 
and Sterrett Place, and laid out about thirteen villa sites 
conforming to natural grades, preserving the trees and 
natural beauties of the streams. 
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Witness personally owns Parcels 43/69 and 43/65 and a 
one-fifth interest portions of Tilden Street j and Idaho 
Avenue as proposed. 

i 

Thereupon Mrs. Archibald Hopkins was called as a wit¬ 
ness in behalf of the property owners, and, being first duly 
sworn, testified that she is and has been connected with the 
Washington Home for Incurables and a mepiber of the 
Board for over forty-two years; the institution conducts its 
Home on the tract to the east of Wisconsin Avenue and 
south of Upton Street; they moved in about Seven years 
ago; the land cost between $63,000 and $64,000. iThe Wash¬ 
ington Home for Incurables is almost a hospitalj it has men, 
women and children from 10 to 98 years of age^l24 hope¬ 
lessly incurable people, only 16 of whom jare able to 
61 go to their meals, and 14 of whom have to be fed by 
nurses because they cannot use their hands at all; 
noises of traffic are detrimental to the welfare of manv of 
the patients; that is why the Home went out theite; many of 
the natients are carried out to the balconies on! stretche-s. 

A 

Thirty-seventh Street as proposed will run about two hun¬ 
dred feet from the east end of the building. Thereupon the 
following occurred: ! 

“Q. Now take the cutting through of Thiyty-seventh 
Street, and also Tilden Street to the east of Thirty- 
seventh- A. Yes, sir. 

“Q. Will you state whether in your opinion, [Mrs. Hop¬ 
kins, the opening of those streets would be a benefit or a 
detriment to the property of the Home for Incurables? A. 
If it was a question of finances, I would say it \yas a bene¬ 
fit. As it is a question of comfort, and quietness! and peace 
to my poor people, it would be a detriment. I feel very 
badly about the school for 800 children, at tliei corner of 
37th and Tilden.” 

The witness further testified that the Washington Home 
for Incurables sold at private sale, for cash, tp the Dis¬ 
trict of Columbia, in January, 1931, and before the insti¬ 
tution of this proceeding, a triangular piece of‘ground at 
the Southeast corner of Tilden and Thirty-seventh Street, 
to complete the school site; that this trangular jpiece con¬ 
tained 4,145 square feet, and that the consideration was 
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paid by the District to the Home on January 22, 1931. 
Thereupon the following ensued: 

Bv Mr. Peelle: 

ms 

“Q. Now will you state what the amount paid for that 
triangle was? 

“Mr. Fowler: Now I object, if your Honor please.” 


Thereupon Mr. Peelle stated in substance that the 
grounds upon which he based his right to ask the said ques¬ 
tion were that the sale to the District of Columbia was 
shortly prior to the institution of the condemnation pro¬ 
ceeding, that the property purchased by the District 
62 had no means of access to it at that time and immedi¬ 


ately adjoined portions of property proposed to be 
condemned in this proceeding, that it is admissible as a sale 
made prior to but near the time of the institution of this 
condemnation proceeding, of property similar and con¬ 
tiguous to a portion of that proposed to be condemned, and 
so comes within the rule in this District which permits the 
introduction of evidence of sales prior to but reasonably 
near the time of the institution of the condemnation pro¬ 
ceeding and involving property sufficiently near that to be 
condemned to tend to throw light upon the value of the 
property to be 1 condemned, and, furthermore that, even 
though the evidence might not be deemed admissible if 
offered by the District of Columbia, it is admissible in be¬ 
half of the property owners as constituting an admission by 
the Commissioners of the District of Columbia that, in 


their opinion, the property thus purchased by them had a 
fair market value at least equal to if not greater than the 
price which they paid for it. To this, counsel for the Dis¬ 


trict of Columbia replied, in substance that 


evidence of 


this sale is not admissible under the authorities, because the 


District of Columbia is a sovereignty, with the power of 
eminent domain, while the seller was a private citizen; 
that in nearly every case such sales are a compromise and 
that the practice in this District has been to exclude evi¬ 
dence of sales made to the District of Columbia or to the 


United States, even though shortly prior to the institution 
of the condemnation proceeding and involving property 
substantially similar to that sought to be condemned. Mr. 
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Wilkes, in behalf of certain property owners \fiio, though 
owning none of the land sought to be condemned, might be 
assessed for benefits, added that if evidence of!such a sale 
as that here involved were admissible, the verdict of a con¬ 
demnation jury, determining the fair market value of lands 
near or similar to lands sought to be condemned in a suc¬ 
ceeding condemnation case, should also tie admitted, 
63 as evidence of what the earlier condemnation jury 
had found to be the fair market value pf the land 
first condemned. The Court, in discussing |he matter, 
stated that he had had occasion to examine numerous au¬ 
thorities on the question of the admissibility of sales in con¬ 
demnation cases, but had never been entirely satisfied, that 
in some cases the testimony seemed to him helpful and in 
others not, that the Court, in previous cases, had excluded 
testimony as to purchases by the Government because the 
Government and the purchaser did not stand on an equality 
and the Government might be supposed to have!the upper- 
hand, because of its right to exercise the power of eminent 
domain, though there might be a different aspect to the 
matter when the evidence was offered by the jpurchaser, 
but that he should follow the previous rulings ini his Court, 
and exclude the testimony. j 

The Court thereupon sustained the objection iof counsel 
for the District of Columbia, and allowed the property 
owners an exception. Thereupon, the more fully to pre¬ 
serve said exception, counsel for the Washington Home for 
Incurables, in a statement made to the Court atjthe Bench 
in the presence of other counsel, offered to prove that the 
price paid by the District Commissioners to the Wash¬ 
ington Home for Incurables for the aforesaid triangle was 
at the rate of 50 p per square foot, whereupon tin} Court re¬ 
affirmed its ruling and the allowance of an exception to the 
property owners. 


Upon cross-examination witness stated that ps Thirty- 
seventh Street is about 200 feet from the Home sljie was not 
so much concerned, but that she was worried iabout the 
possibility of Tilden Street running back of thd Home to 
Connecticut Avenue. Witness stated that that portion of 
Tilden Street shown on the highway plan running back of 
the Home from Thirty-seventh Street to Connecticut Ave¬ 
nue was eliminated from this condemnation proceeding 
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upon her request to the Commissioners. Witness testified 
that as a financial proposition the Home property 

64 would be benefit/ed if it were up for sale, that the 
Home now owned a little more than eleven acres of 

ground. 

Thereupon William D. Sterrett was called as a witness 
in behalf of the property owners, and, being first duly 
sworn, testified that he is one of the five Sterrett brothers 
who are interested as owners in this proceeding, being 
Robert Sterrett, H. IT. D. Sterrett, William D. Sterrett, 
Douglas B. Sterrett and John A. Sterrett; that wit- 

65 ness is an operative builder and has built a number 
of residences in the vicinity of these holdings. Wit- 

ness, in 1931, and prior to the institution of this proceeding, 
sold Parcel 44/32, fronting on Pierce Mill Road a little to 
the east of Reno Road, and containing 13,113 square feet, 
to the United States Bureau of Standards, at private sale. 

The witness was thereupon asked the price which was 
paid him therefor, to which objection was made by counsel 
for the District of Columbia, upon the ground that sales to 
the Government are inadmissible, which objection the court 
sustained, allowing an exception to all the property owners. 
Thereupon, the more fully to preserve said exception, 
counsel for the Sterretts, in a statement made to the court 
at the bench in the presence of other counsel, offered to 
prove that witness sold said Parcel 44/32 to the Bureau of 
Standards, prior to the filing of the petition in this case, at 
the price of 76 cents per square foot, including the improve¬ 
ments, which cost $3500, or 70 cents per square foot net 
for the land. Thereupon the court reaffirmed its ruling and 
the allowance of an exception to all property owners. 

Thereupon the witness further testified that his four 
brothers, who owned Parcel 43/71, at the southwest corner 
of Tilden Street and Idaho Avenue, as proposed, sold the 
same to the District of Columbia for part of the public 
school site, in January, 1931; the property had no street 
access whatsoever at the time it was sold, but Admiral 
Grayson gave temporary permission to bring in over his 
property material for building the school. 

The witness was thereupon asked the price which the 
District of Columbia paid for said parcel, to which objec- 
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tion was made by counsel for the District off Columbia, 
upon the ground that sales to the District of Columbia are 
inadmissible, which objection the court sustained, allowing 
an exception to all the property owners. Thereupon, the 
more fully to preserve said exception, counsel for the Ster- 
retts, in a statement made to the court aj the bench 
66 in the presence of other counsel, offered to prove 
that said Parcel 43/71 was sold to the District of 
Columbia, prior to the filing of the petition in tjiis case, at 
a price of fifty (50) cents per square foot. Thereupon the 
court reaffirmed its ruling and the allowance of an excep¬ 
tion to all property owners. j 

Witness further testified that he owns Lots 14[ 15, 803, 6, 
806, 814, 812, and 800 in Square 1959, Parcels 143/66 and 
43/67 and a one-fifth interest in Parcel 43/70. j 

i 

Thereupon Arthur C. Houghton was called as a witness 
in behalf of the property owners, and, being j first duly 
sworn, testified that he has been engaged in the k*eal estate 
business in the District of Columbia for about twentv-two 

i. * 

years, dealing in purchases, sales, rents, loans, insurance, 
and appraisals; a general real estate business throughout 
the District; he has made many appraisals and, during the 
last five or six years, has testified frequently in condemna¬ 
tion proceedings, sometimes as a witness for the property 
owners and sometimes for the District of Columbia. Wit¬ 
ness has made a careful study of the properties involved 
in this proceeding, both as to the value of the property to 
be taken and such benefits as may result to the Remaining 
property, the zoning and grades of the various properties, 
and size of the trees, etc. The Sterrett property is very 
distinctive, with hills, valleys, and many beautiful trees, 
and should not be developed by subdivision into ljots of the 
ordinary size, but like Massachusetts Avenue P,ark, pre¬ 
serving the natural contours of the land and the ti*ees. 

Of the Sterrett properties, witness considers! that the 
present fair market values of the parcels to be tjaken are, 
respectively, as follows: 

Parcel 43/70, containing 109,347.16 square feet and being 
the greater part of the portions of Tilden Street gnd Idaho 
Avenue proposed to be condemned in this proceeding, fifty- 


i 
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five cents per square foot, a total of $60,140.94; Par- 

67 cel 43/72, a fifteen foot strip along the east side of 
Parcel 43/71, containing 7,734.20 square feet, fifty- 

five cents per square foot, a total of $4,253.81; from Parcel 
43/62, 4,522.57 square feet to be taken, fifty-five cents, 
$2,487.41; from Parcel 43/63, 3,004 square feet to be taken, 
fifty-five cents, $1,652.20; from Parcel 43/64, 2,250 square 
feet to be taken, fifty-five cents, $1,237.50; from Parcel 
43/66, 4.211.77 square feet to be taken, fifty-five cents, 
$2,316.47; from Parcel 43/59, 300.30 square feet to be 
taken, fifty-five cents, $165.17; from Lot 814, in Square 
1959, 241.74 square feet to be taken, fifty-five cents, $132.96; 
from Parcel 43/65, which has a dedicated frontage on a 
street raised to grade, 4,953.37 square feet to be taken, 
sixty-five cents, $3,219.69. Witness considers that, in addi¬ 
tion to the above values of the property taken, there is a 
further resultant damage of $6,893.85, due to grade changes, 
etc., and he places the total damages due to the taking of 
these Sterrett properties at $82,500. 

As to the benefits resulting to the Sterrett properties, 
witness is of the opinion that narrower roads and a differ¬ 
ent development would be more advantageous, but he con¬ 
siders that benefits will result as follows: Parcel 43/65, no 
benefit; Parcels 43/64, 43/63 and 43/62 on Tilden Street, 
$10 a running front foot. Parcel 43/66 on Idaho Avenue, 
$10 a front foot on that Avenue; Parcel 43/60 already has 
two street frontages, the back 128.45 feet on the north side 
of Tilden Street, $10 a running front foot; 320 feet of Par¬ 
cel 43 59, $10 a running front foot. 

The property of the Washington Home for Incurables 
consists of Parcels 34/58 and 34/94, upon which a large 
institutional building has been built; the property runs 
east from Wisconsin Avenue and on the south of Upton 
Street across Thirty-seventh Street as proposed, and is 
especially adaptable for institutional purposes, that is its 
best use. The building is a large and expensive one; all of 
the ground now in the tract is really needed for the proper 
protection of the building and the quiet of the Home. 

68 Witness considers that the portion of Parcel 34/94, 
lying within the proposed lines of Thirty-seventh 

Street and also Tilden Streets, said portion containing 
55,158.06 square feet, is of the present fair market value of 
65<- per square foot, considered for its best use, which is 
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an institutional one. Furthermore, the triangl^ left to the 
East of Thirty-seventh Street by this taking which, as part 
of the Home for Incurables tract is worth 65^ a foot for 
institutional purposes, will, after the taking, be suitable, 
according to the zoning, only for detached hoi^se develop¬ 
ment and so worth 3;V per foot, especially siijice grading 
would then be necessary. The value of this triangle would 
thus be reduced $3,818.75 by the taking, which, added to 
the total of 55,158.06 square feet taken at 65<*, as $35,858.23, 
makes a total of $39,676.98, total damages to the Home from 
the taking. As to the property of the Home tp the West 
of Thirty-seventh Street as proposed, the Home has no 
need for a street and it is of no benefit to the Home prop¬ 
erty as an institution. Witness considered Parcel 33/44 
belonging to Admiral Grayson a little different from the 
Sterrett property. He considered its value solely as an 
estate under one ownership similar to the McUean, Stim- 
son, Parmalee and Bell estates. He viewed the property 
and appraised the entire estate of Admiral Grayson at 
$365,000.00 and believed that it would be less valuable to 
the extent of $65,000.00 when the strip of land was con¬ 
demned for Thirty-seventh Street. The $65,000.00 damage 
could be figured at 65< 4 a square foot for the land! taken and 
a resulting damage of $10,152.19 for lack of privacy. Wit¬ 
ness believed that Parcel 33/44 would receive no benefit 
whatever by reason of these proceedings. On cross-exami¬ 
nation witness testified that the Home for Incuijables paid 
about 12c a foot for its land with the exception of that por¬ 
tion of land located at Wisconsin Avenue and Upton Street 
which cost them about 2 Gd\ Witness further testified that 
tlie tract adjoining the Home is owned by one Dob- 
69 bins, which tract contains 10M> acres and was bought 
in 1925 for about 2(V a foot. Witness further testi¬ 
fied that the Conkin tract of 18 acres, a little Ncjrth of the 
Home property and shown on the condemnationi plat, sold 
in 1926 at private sale for 10c a foot. Witness testified 
that the nearest sale he had ever made to this condemna¬ 
tion was about two miles away and that that sale was made 
in 1925, that he had never bought any acreage wijthin three 
miles of this property and that he had never bought or 
sold an estate. 

Thereupon Thomas P. Bones was called as a witness in 
behalf of the property owners, and, being first dqly sworn, 
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testified that, for the past thirty years, he lias been engaged 
in the general practice of real estate, developing, buying 
land, developing and selling; practically all kinds in the 
District of Columbia; has testified in a good manv con- 
demnation proceedings for property owners and only once 
for the Government some vears ago, and is thoroughly 
familiar with real estate values generally throughout the 
District of Columbia, and also of that in the vicinity of the 
property now being condemned. Witness has been familiar 
with the Sterrett property for twenty-five years and has 
recently been over it several times, studying the contours 
of the land, the existing and proposed streets, the trees. 
The Sterrett property is a very nice piece of rolling wooded 
land with access today from Reno Road; it lends itself 
very readily to the modern park style of city development 
for good-sized high grade residential sites, such as 
70 the development in Massachusetts Avenue Heights, 
Wesley Heights and Spring Valley, where the streets 
are winding and narrow, so as not to invite traffic. When 
the public school site and the playground site near the 
Sterrett property were purchased by the District, they had 
no means of ingress or egress to or from the parcels, but 
temporary permission was given by Admiral Grayson to 
carry, building materials for the school through his 
property. 

Of the property of the Sterretts, the 136,564 square feet 
proposed to be taken, are, in witness’ opinion, of a present 
fair market value of 75<* per square foot, or $102,423.00; 
and, in addition, the damage resulting to the remainder of 
the property from the running of the streets and the grad¬ 
ing made necessary by the cuts and fills and the loss of trees 
will be $10,000.00 more, a total of $112,423.00. The remain¬ 
ing Sterrett property will, in witness’ opinion be benefited 
to the extent of $39,000.00, though witness considers that 
narrower streets would be much more beneficial, both to 
the Sterrett property and to the other property in this 
vicinity. The net amount, in witness’ opinion, which should 
be awarded to the Sterretts is $73,423.00. 

The Washington Home for Incurables is an institution 
for the care of people who are apparently incurable and 
who, therefore, are not usually accepted at hospitals be¬ 
cause of the longer duration of the illness. The Home pur¬ 
chased Parcels 34/94 and 34/58 for their own protection 
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and located their building as far from other! property as 
they could, for the purpose of seclusion and qujiet and keep¬ 
ing out of the trend of active life. Witness considers that 
the property is now being put to its very best |use and that 
the location is well selected. Witness is of the! opinion that 
the portion of Parcel 34/94, belonging to the Home, which 
is proposed to be taken for the opening of Thirty- 
71 seventh Street and Tilden Street, and \yhich portion 
contains 55,158.06 square feet, has a present fair mar¬ 
ket value of seventy-five cents a square foot, gnd that the 
taking of this property will be detrimental to tfye remaining 
property of the Home for Incurables, as it will! deprive the 
Institution proportionately of the benefit to grow and is an 
invitation to traffic, when the Institution already has ample 
entry and exit ways for its own needs. Witness does not 
know of any other tract as conveniently located to the City 
as this tract and as desirable, which could b6 purchased 
anywhere around the price which he has placed on this 
property. Witness stated that he was familiqr with the 
Stimson estate, Senator Phipps estate, Parmalee estate, 
Charles J. Bell estate, that he was quite familigr with Ad¬ 
miral Grayson’s home which is one of the most outstanding 
residential establishments in the city and one qf the finest 
restorations of early colonial anywhere in the Eastern part 
of the country, that he considered the land taken in this 
estate to be worth 75^ a foot, a total of $63,285.75 and that 
that portion of Admiral Grayson’s property numbered Par¬ 
cel 43/48 he valued at 50^ a foot—$27,037.501 or a total 
damage to Admiral Grayson’s property of $83,323.24. Wit¬ 
ness found a benefit against Parcel 35/48 of $11,500.00 but 
no benefits against Parcel 33/44. Upon cross-examination 
witness testified that he had never bought or sold any acre¬ 
age within two miles of this condemnation. Witness testi¬ 
fied that his valuation was based on street treatment of 
public streets of 50 or 60 feet wide, that would!serve this 
property but would not be traffic arteries. j 

Counsel for the Government thereupon moved that all of 
witnesses’ testimony be stricken as no such streets were 
contemplated. j 

Whereupon witness stated that he also considered the 
property as shown on the plat and the motion jwas over- 

4—5834a 
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ruled. Witness stated that you could not use the strip of 
land around Parcel 146/52 without a street, but he got his 
value of 75c a foot on account of its location in con- 
72 nection with the District of Columbia’s highway 
plan and that though the owner has no access to it 
now, the prospect of opening the public highway makes it 
that valuable. Witness stated that part of his conclusions 
of value was bhsed on the fact that these large areas could 
be sold for high-class residential purposes where they 
would be free from traffic and noise. Witness when asked 
if he knew that the property owners themselves had sold 
a large portion of their property for school and playground 
purposes, stated that in his opinion they had made a great 
mistake. 

Thereupon counsel for the property owners offered in 
evidence the official records of the District of Columbia re¬ 
lating to the negotiations leading up to the purchase and 
to the purchase by the District of Columbia, of the school 
site now designated as Parcels 33/43, 43/71 and 34/93, such 
parcels having been formerly parts, respectively, of Par¬ 
cels 33/35, 43/61 and 34/76. The material portions of these 
.records are as follows: 

“March 19, 1930. 

Admiral Cary T. Grayson, 

3825 Wisconsin Ave. N. W., 

Washington, D. C. 

Dear Sir*. 

The District of Columbia desires to purchase a school 
site in the vicinity of Tilden Street (proposed) and Thirty- 
seventh Street (proposed). In connection with this project 
the District of Columbia desires to purchase that part of 
Parcel 33/35 east of Thirty-seventh Street and south of 
Tilden Street, bounded on the south by an east and west 
line approximately 410 feet south of the south line of Tilden 
Street. It is estimated that this piece of property 
73 contains approximately 125,495 square feet. 

Subject to the approval of the Commissioners you 
are offered the sum of 50c per foot for this property. I 
have made the offer of 50c per square foot, which is be¬ 
lieved to be the highest price that could be recommended 
for this property, in order not to delay the acquisition of 
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this property and in case this offer is not acceptable 
to you it is expected that condemnation proceedings will 
be initiated in the near future. 

I shall appreciate hearing from you at your j earliest con¬ 
venience as to your willingness to accept this offer. 

Very truly yours, 

L. E. ATKIN^, 

Major, Corps of Engineers, 
Assistant to the Engineer Commissioner. 

‘ 1 July 31, 1930. 

Admiral Cary T. Grayson, 

3825 Wisconsin Avenue N. W., 

Washington, D. C. j 

Dear Admiral: 

i 

Since our last interview concerning the prpposed pur¬ 
chase of a school site on your property, I have] been rather 
busily going into this matter with a view to consummating 
the purchase, if possible, and as rapidly as possible. 

However, it appears that there are a nuijiber of ob¬ 
stacles to be overcome and at present it lookk as though 
it may not be possible to overcome them. j 

The first and most serious objection is the attitude taken 
by the Assessor. He states that as long as your 
74 land remains unsubdivided that he is unable to agree 
to a higher assessment on a particular] area; that 
if he raises the assessment on the school site prea he will 
also have to raise the assessment on your house grounds. 
This would, of course, not meet with your desires. 

This objection is most serious for the reason that our 
available funds are practically restricted to tike purchase 
of sites where the prices are not more than 125% of the 
assessed value. Even if we should attempt tp secure the 
land by condemnation, we would still have to ,^et the con¬ 
sent of Congress to pay the condemnation price, provided 
it was more than 125% of the assessed value, j as it prob¬ 
ably would be. 

The school authorities also object to using school money 
to buy streets as was tentatively agreed between us. 

I have discussed this problem with the Commissioners 
and find them hostile to the idea of paying $22,500 an acre 
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for acreage as would be the case here. They have di¬ 
rected me to make a further search for possible sites and 
to ascertain whether or not vou would be willing to modifv 
your price. 

It appears that there are two ways by which the most 
important objections to the consummation of this purchase 
might be removed without having a disastrous effect upon 
the assessment of your remaining property. One way, 
would be for you to arrange to subdivide the proposed 
playground and school site areas. This would probably 
involve dedicating the necessary streets to make the prop¬ 
erty accessible. Another way, probably, would be 
75 for voti to make the necessary concession in price 
to enable us to make the purchase of the area on an 
acreage basis. 

These propositions may not appeal to you, but I want 
to explain the situation fully so that you can see what I 
am up against. I will appreciate any reply you may care 
to make to this letter. If there is any question you would 
like cleared up, I shall endeavor to answer it. 

May I again express my pleasure in having met you 
and your verv charming wife. I thank vou for vour re- 
cent hospitality to me, and I trust that our personal re¬ 
lations may continue friendly, though our business rela¬ 
tions appear to be headed for a rather rocky road. 

Yours verv sincerely, 

H. L. ROBB, 

Major, Corps of Engineers, 
Assistant to the Engineer Commissioner. 

1 “August .9tli, 1930. 

Admiral Cary T. Grayson, 

3825 Wisconsin Avenue X. W., 

Washington, D. C. 

Dear Admiral Grayson: 

Since our conversation on August 5th, I have discussed 
the matter of the purchase of your school site property 
with the Commissioners and with the Assessor. 

As a result of my discussion with the Assessor, he de¬ 
cided tentatively to re-assess your entire property, the 
rear part on which the proposed school site is located to 
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be assessed at 3(ty per foot. On this! basis I can 

76 offer you, subject to the approval of jthe Commis¬ 
sioners, 37 MW per foot for the area j included be¬ 
tween your parcel lines and east of Thirty-seventh Street, 
west of Idaho Avenue, as shown on our chart which vou 

* i * 

have seen in our office. This figures out approximately 
$50,000.00 for the area of 133,000 square feet!. 

Confirming our conversation the other day, i sale at this 
price might be more advantageous from the ultimate point 
of view than one at a somewhat higher price, qs the Asses¬ 
sor naturally gives consideration to sale prices in deter¬ 
mining his assessments. 

I trust that you will give this matter your qarly consid¬ 
eration and that I mav hear from vou shortlv. j 
With verv best regards, 

H. L. ROBB, 

Major, Corps of Engineers, 
Assistant to the Engineer Commissioner. 

“September 15, 1930. 

Admiral Cary T. Grayson, 

3825 Wisconsin Ave. N. W., ! 

Washington, D. C. 

Dear Admiral Grayson : 

I wrote you several weeks ago offering yoit 37MW per 
foot for a portion of your property amounting to 133,061.8 
square feet in Parcel 33/35. I have not yet had any advice 
as to your intentions regarding this offer whjich was, of 
course, subject to the approval of the Commissioners. 

77 As the school authorities consider the purchase 
of a school site in this vicinity the most urgent mat¬ 
ter on their program I have decided to request authority 
from the Commissioners to proceed with the condemnation 
of the necessarv land for this site unless same can be 
secured by purchase very shortly. If I do nojt receive a 
reply from you before October 1st, 1930, as to Whether you 
desire to sell your property at the price offered, it will be 
assumed that you have refused the offer and proper steps 
will be taken looking to the condemnation of the property. 

Yours very truly, 

H. L. ROBB, 

Major, Corps of Engineers, 
Assistant to the Engineer Commissioner. 


HLR :mb. 
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“November 24, 1930. 

To the Engineer Commissioner: 

Forwarding herewith the offer of Admiral Cary T. Gray¬ 
son to sell property as described in the offer in the vicinity 
of 37th and Tilden Streets, containing a total of 133,061 
square feet, for the sum of $65,530.00. 

This property represents the bulk of that required for 
the proposed school site in the vicinity of Connecticut 
Avenue and Upton Street. The price is believed to be rea¬ 
sonable and the purchase of the property is therefore 
recommended. Approval of the school authorities has pre¬ 
viously been secured for this purchase. 

It is recommended that the following Commissioner’s 
Order be issued: 

Ordered: 

78 That the offer of Cary T. Grayson dated October 
13, 1930, to sell to the District of Columbia that part 
of Parcel 33/35 lying east of the east line of 37th Street, 
90 feet wide proposed, west of the west line of Idaho 
Avenue, 120 feet wide proposed, and north of an east and 
west line 444.38 feet south of the southeast corner of 37th 
and Tilden Streets proposed, containing a total of 133,061.8 
square feet, as shown on the attached blue print, for the 
sum of $65,530.00, is hereby accepted: provided, that all 
taxes and special assessments, whether levied or not, are 
paid to date of transfer and title satisfactory to the Com¬ 
missioners is furnished, the cost of certificate of title to be 
borne by the District of Columbia. 

Chargeable to the following appropriations: 

School Building and Playground Sites, D. C., 

1927-1931 . $1,723.00 

School Building and Playground Sites, D. C., 

1930-31 . 59,188.17 

School Building and Playground Sites, D. C., 

1931 . 4,618.83 

1 H. L. ROBB, 

Major , Corps of Engineers, U. S. Army, 

Assistant Engineer Commissioner. 

Approved by the Commissioners of the District of 
Columbia sitting as a board Nov. 25,1930. 

D. E. GARGES, 

Secretary. 
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“Commissioners of the District of Columbia, Executive 

Office, Washington. I 


November 25, 1930. 


Ordered. 


79 That the offer of Cary T. Grayson dated October 
13, 1930, to sell to the District of Columbia that part 
of Parcel 33/35 lying east of the east line of 37th Street, 
90 feet wide proposed, west of the west line of! Idaho Ave¬ 
nue, 120 feet wide proposed, and north of an ehst and west 
line 444.38 feet south of the southeast corner of 37th and 
Tilden Streets, proposed, containing a total of 133,061.8 
square feet, as shown on the attached blue pijint, for the 
sum of $65,530.00, is hereby accepted; provided, that all 
taxes and special assessments, whether levied!or not, are 
paid to date of transfer and title satisfactory to the Com¬ 
missioners is furnished, the cost of certificate oif title to be 
borne by the District of Columbia. 

Chargeable to the following appropriations:! 

| 

School Building & Playground Sites D. C., 1927- 

1931 ... .V.j. $1,723.00 

School Building & Playground Sites, D. C., 1930- 

1931 .... j. 59,188.17 

School Building & Playground Sites, D. C., 1931. 4,618.83 

i 

Bv order of the Board of Commissioners, D. <p. 

DANIEL E. GARDES, 
Secretary to the Board . 

“Government of the District of Columbia, Office of the 

Auditor, Washington. i 


To the Engineer Commissioner: 


January 5, 1931. 


The District of Columbia under even date sjecured the 
fee simple title to that part of Parcel 33/35 lying east of 
the east line of 37th Street, 90 feet wide, proposed, west of 
the west line of Idaho Avenue, 120 feet wide,; proposed, 
and north of an east and west line 444.38 feet scjmth of the 
Southeast corner of 37th and Tilden Streets, proposed, con- 
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taining’ a !total of 133,061.8 square feet of land, as 
SO part of the site for a school building in the vicinity 
of Connecticut Avenue and Upton Street, in consid¬ 
eration of the sum of $65,530.00. 

W. G. WILDING, 

! Asst. Auditor y T). C. 

Noted Jan. 7, 1931. 

H. L. R. 

“ September 15, 1930. 

Mr. W. D. Sterrett et al., 

35th & Rodman Sts. N. W., 

Washington, D. C. 

Gentlemen : 


That portion of your property lying in the angle south 
of Tilden Street and west of Idaho Avenue lies within 
the area which the District of Columbia is desirous of secur¬ 


ing as a site for a school. According to our calculations 
the area involved is 2,772.8 square feet. Subject to the 
approval of the Commissioners you are hereby offered the 
sum of $5,600 for this property. 

If I should fail to receive any reply from you before 
October 1st, 1930, as to whether or not you desire to sell this 
property at the price offered, it will be assumed that you 
have refused this ofcer and proper steps will be taken 
looking to the condemnation of the property. 

Yours very truly, 

H. L. ROBB, 

Majory Corps of Engineers , 
Assistant to the Engineer Commissioner. 


HLR :mb. 


“ November 5, 1930. 

To the Engineer Commissioner: 


I am forwarding herewith the offer of tlie Sterrett 
81 Estate by IT. II. D. Sterrett and John A. Sterrett 
to sell the District of Columbia 22,772 square feet 
at the rate of 50c per square foot, a total of $11,386.40. 
This property is a portion of the site which it is desired 
to acquire for the elementary school to be located in the 
vicinity of Connecticut Avenue and Upton Street. It ad¬ 
joins the Grayson property which is still in the process of 
condemnation. The price at which this property is offered, 
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is considerably in excess of the assessed value,j but is equal 
in value to adjoining ground on which the assessment has 
been recently increased to a figure much nearer the price 
of 50* 4 per foot. I have consulted the Assessor and other 
authorities and it is felt that a more favorable price would 
not be secured in the condemnation proceedings which have 
already been instituted against this property, j It is there¬ 
fore recommended that a Commissioners ’ Order be issued 
as follows: 

l 

! 

Ordered: 

That the offer of H. H. D. Sterrett and John |A. Sterrett, 
30 M Street North East, dated October 28, 1930, to sell to 
the District of Columbia Part of Parcel 43/6l| to and not 
including the 15 foot restriction line on Tilden; Street and 
Idaho Avenue for the sum of $11,386.40 (50^jper square 
foot) is hereby accepted; Provided, that all uppaid taxes 
and special assessments,, whether levied or not, iare paid to 
date of transfer and title satisfactory to the Coipmissioners 
is furnished, the cost of certificate of title to be borne by 
the District of Columbia. Chargeable to the appropriation: 
School Building and Playground Sites, D. C. 1927-31. (Un¬ 
limited.) I 

82 H. L. ROBB, 

Major, Corps of Engineers, 

Assistant to the Engineer Commissioner. 

j 

“March ;25,1931. 

To the Engineer Commissioner: 

The District of Columbia under even date secured the 
fee simple title to part of Parcel 43/61 to and not including 
the 15 foot restriction line on Tilden Street and Idaho Ave¬ 
nue, containing a total of 22,772.8 square feet, as part of the 
site for an elementary school in the vicinity of Connecticut 
Avenue and Upton Street, in consideration of tjhe sum of 
$11,386.40. | 

A. R. PILKERTON, 
Principal Asst. Auditor, D. C. 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

I 

I 

l 

I 


i 

i 

i 

| 
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“September 15, 1930. 

Washington Home for Incurables, 

Wisconsin Ave. & Tilden St. N. W., 

Washington, D. C. 

Gentlemen : 

That portion of your property lying in the angle south 
of Tilden Street and east of Thirty-seventh street as shown 
on the highway plan lies within the area which the District 
of Columbia is desirous of securing as a school site. The 
area involved amounts to 4,165.4 square feet. 

Subject to the approval of the Commissioners you are 
hereby offered the sum of $800 for the above described 
property. 

If I fail to receive any reply from you before October 1st, 
1930, as to whether or not you desire to sell your property 
at the price offered, it will be assumed that you have 
83 refused this offer and proper steps will be taken 
looking to the condemnation of the property. 

Should you desire to accept this offer it is requested that 
you advise me promptly in order that the proper papers 
may be submitted to the Commissioners for approval. 
Yours very trulv, 

H. L. ROBB, 

Major, Corps of Engineers , 
Assistant to the Engineer Commissioner. 

HLR :mb. 

“December 4, 1930. 

The Washington Home for Incurables, 

Wisconsin Avenue and Tilden Street, 

Washington, D. C. 

Gentlemen : 

I am writing again on behalf of the District of Co¬ 
lumbia to ascertain whether or not it may be possible to con¬ 
clude a purchase of the parcel of property belonging to the 
Washington Home for Incurables, lying south of Tilden 
Street and east of Thirty-seventh Street, as shown on the 
highway plan. The property in question contains only 
4,165 square feet. A previous offer made to you has never 
been formally replied to, but was presumably unsatisfac¬ 
tory. 
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I now wish to advise that the status of thijs matter has 
changed very considerably, and in view of this change, you 
may be willing to dispose of this piece of property and 
thereby avoid the annoyance and expense of gbing through 
with a condemnation proceeding. The proposed school site 
which the District of Columbia is acquiring injcludes about 
160,000 square feet, south of Tilden Street between Thirty- 
seventh Street and Idaho Avenue. All of tjiis property 
has now been acquired by the District bf Columbia, 

84 or is in the process of being acquired, in conformity 
with approved contracts, except the j small area 

belonging to your organization. The price paid to other 
owners has been 50c per foot. I am agreeable to recom¬ 
mending to the Commissioners the same price for your 
property. Inasmuch as this property is very small and of 
irregular shape, it does not appear to be capable of very 
satisfactory development from a real estate point of view, 
and its chief value lies in the fact that it represents an 
obstacle to the satisfactory development of thej school site. 

I therefore now formally offer you, subject! to the ap¬ 
proval of the Commissioners of the District of Columbia, a 
price of 50C a foot for this property, and I respectfully 
request that you give this matter careful consideration. 

In addition to the very fair price which you will be 
securing for this property, you will avoid ajny further 
expense of condemnation proceedings, and will have the 
satisfaction of knowing that you are not causing additional 
expense to the taxpayers of the District by requiring them 
to pay for court proceedings in this matter. 

Should you care to accept this offer it is requested that 
the inclosed forms be signed and two copies be Returned to 
this office. i 

Very trulv yours, i 

H. L. ROBB,| 

Major, Corps of Engineers, 
Assistant to the Engineer Commissioner. 

IILR: mb. 

i 

i 

“Commissioners of the District of Columbia, I Executive 

Office, Washington. j 

December 12, 1930. 

Ordered: j 

85 That the offer of Charlotte E. Hopkins, President 
of the Washington Home for Incurables, dated De- 
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cember 9th, 1930, to sell to the District of Columbia that 
part of parcel 34/76 lying east of the east line of Thirty- 
seventh Street, 90 feet wide, proposed, and south of the 
south line of Tilden Street, 110 feet wide, proposed, con¬ 
taining a total of 4,165.4 square feet for the sum of $2,082.70 
is hereby accepted; Provided, that all unpaid taxes and 
special assessments, whether levied or not, are paid to date 
of transfer, and title satisfactory to the Commissioners is 
furnished, the cost of certificate of title to'be borne by the 
District of Columbia. Chargeable to the appropriation: 
“School Building and Playground Sites, I). C., 1931.” 

Bv order of the Board of Commissioners, D. C. 

DANIEL E. GARGES, 
Secretary to the Board . 

Noted Dec. 16,1930. Official copv furnished Major Robb. 
H. L. R. 

“Government of the District of Columbia, Office of the 

Auditor, Washington. 

January 21, 1931. 

•> * 

To the Engineer Commissioner: 

The District of Columbia under even date secured the 
fee simple title to that part of Parcel 34/76 lying east of 
the East line of 37th Street, 90 feet wide, proposed, and 
South of the South line of Tilden, 110 feet wide, proposed, 
containing a total of 4,165.4 square feet, as part of the site 
for school purposes in the vicinity of Connecticut Avenue 
and Upton Street, Northwest, in consideration of the sum 
of $2,082.70. 

A. R. PILKERTON, 
Principal Asst. Auditor, D. C. 

Noted. 

H. L. R. 

86 “September 16, 1931. 

Admiral Cary T. Grayson, 

3825 Wisconsin Ave. N. W., 

Washington, D. C. 

My Dear Admiral Grayson : 

As you probably know, the District of Columbia has 
entered into a contract for the erection of a school on the 
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properly purchased from you last year. It was our ex¬ 
pectation at that time that we could complete the condemna¬ 
tion of the necessary streets to provide access t'p this prop¬ 
erty. However, unexpected delays have arisen due to the 
intervention of various interests which have delayed these 
proceedings and the net result is that we now l^ave no way 
to get to this school site. j 

We have been advised that you have given ypur consent 
to the use of your service road for the purpose of providing 
access to the school grounds. We appreciate the fact that 
this represents a sacrifice on your part, but we have been 
unable to find any other solution to our problem. The 
Commissioners of the District of Columbia have requested 
me to write to you and inquire officially whethe^ or not you 
are willing to permit the use of this service road leading 
from Wisconsin Avenue through vour estate to the school 
property in order to provide access for necessary building 
materials and other paraphernalia needed for jthe school. 
Your consent to this arrangement will be considered a very 
fine act on your part and will materially advance the cause 
of providing adequate educational facilities for the children 
in the District. We will endeavor to see that vpur road is 

m/ 

maintained in good condition and that necessary repairs to 
place it in equal or better condition than it is at present are 
made after the completion of the work. 

87 I trust that you will be able to favor jus with a 
reply to this communication in the near future. 

Yours very sincerely, 

H. L. ROBB, ! 

Major, Corps of Engineers, U . S\ A., 

Acting Engineer Commissioner ! T). C.” 

i 

Upon the making of such offer, however, by cpunsel for 
the property owners, counsel for the District ofi Columbia 
objected, upon the same grounds theretofore statjed by him 
in his objections to any testimony as to prices p^id by the 
District of Columbia for the various parcels comprising 
said school site, which objection the Court sustained, and 
allowed an exception to all of the property owners whose 

land is being condemned. 

© . 1 
The Court thereupon instructed the jury in respect of its 

consideration of the evidence offered and admitted, which 


! 

I 

i 
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instructions, however, are in no wise material to the issues 
and questions here involved. 

The foregoing contains the statement of all the facts and 
evidence necessary to explain the bearing of the rulings 
upon the issues and questions here involved. 

All the foregoing proceedings were had and all the excep¬ 
tions hereinabove mentioned were noted before the jury 
retired to consider of its verdict. 

After noting the said exceptions hereinbefore set forth, 

and the making of the same and each of them a part of the 

record, which are also made a part hereof, and because the 

matters and things hereinbefore recited are not matters of 

record, and in order that the aforesaid property owners 

may have their case reviewed on appeal by the proper 

court, said property owners, by their attorneys, move the 

Court to sign and seal this, their bill of exceptions, to have 

the same force and effect as if each and everv of the said 

% 

exceptions had been separately signed and sealed, 
88 which motion is by the Court granted; and thereupon 
the said property owners tender this, their bill of 
exceptions, and request the Court to sign and seal the same 
according to the statutes in such cases made and provided, 
which is accordingly done, now for then, this 19th day of 
October, 1932. 

1 JOSEPH W. COX, 

Justice. 

Submitted Sept. 30, 1932. 

ALFRED A. WHEAT, 

Chief Justice , in the Absence of Justice Cox. 

Jn. 23 p. 315. 
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Court of Appeals, ©(strict of Columbia 
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October Term, 1932. 
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No. 5834. 


Washington Home for Incurables, Robert Sterrett, 
Henry Hatch Dent Sterrett, et al., Appellants, 

vs. 

Luther H. Reichelderfer, Herbert B. Crosby, and 
D. A. Davison (Acting), Commissioners c^f the 
District of Columbia, and District of Columbia. 


BRIEF IN BEHALF OF APPELLANTS! 


This is an appeal by the Washington Home for In- 
eurables, a charitable corporation, Robert Sterrett, 
Henry Hatch Dent Sterrett, William D. Stcjrrett, 
Douglas B. Sterrett, and John A. Sterrett, owners of 
certain properties sought to be condemned by the Dis¬ 
trict of Columbia for the extension of certain streets, 

1 

from a decree of the Supreme Court of this District, 
sitting as a District Court, overruling the objections 
and exceptions of the appellants to the verdict, awards 

i 

I 

! 

i 

i 

I 

I 

I 

j 
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and assessments of the condemnation jury and ratify¬ 
ing and confirming such verdict, awards and assess¬ 
ments. 

STATEMENT OF FACTS. 


The principal question involved in this appeal arises 
from the refusal of the trial court to admit certain 
evidence duly prof erred by the appellants and from 
the prejudice which resulted to them from such refusal. 
Accordingly, for a proper understanding of the case, it 
will be necessarv to state in some detail, not only the 
substance of the testimony which was admitted, but 
also that of the evidence which was offered but ex¬ 
cluded. 


The petition for condemnation, according to its aver¬ 
ments, was filed under the authority of provisions of 
the Act of Congress approved March 4, 1913, and as 
further authorized by an Act of Congress approved 
May 29, 1926. with the further averment that the peti¬ 
tion was filed according to the provisions of sub¬ 
chapter 1 of Chapter XV of the Code of Law for the 
District of Columbia, for the purpose of condemning 
the lands necessarv for the extension of Idaho Avenue, 
between Rodman and Tilden Streets, Thirty-seventh 
Street, between Quebec and Upton Streets, Tilden 
Street, between Wisconsin Avenue and Reno Road, and 
the widening of Reno Road through parcel 43/65, in 
the District of Columbia. (R. 2-3) 

A previous petition for the extension of these 
streets, and also for a further extension of Tilden 
Street, had been previously filed but later dismissed 
by the District of Columbia before the filing of the 
present petition. The petition in this case was filed 
June 30, 1931. (R. 1) 


3 


Prior thereto, in the year 1931, William D. Sterrett, 
one of the appellants, had sold parcel 44/3^, which 
belonged to him, and fronted on Pierce Mill |Road a 
little to the east of Reno Road, less than a citv block 
from part of the land sought to be condemned in this 
proceeding, to the United States for the Bureau of 
Standards. (R. 44, and plat.) The offer of pjroof by 
appellants further showed that the price paidj by the 
United States for this property was at the rate of 70 
cents per square foot net for the land, coniprising 
13,113 square feet; but the court, upon objection by 
appellees, excluded this testimony and allowed! an ex¬ 
ception to the property owners. (R. 44 and plat.) 

Furthermore, a short time prior to the institution 
of this proceeding, the Commissioners of the District 
of Columbia had purchased, for a school an^l play¬ 
ground site, land immediately adjoining and similar 
to the lands sought to be condemned in this pro¬ 
ceeding, such purchases consisting of three parcels, 

i 

bounded on the west bv Thirtv-seventh Street, I on the 
north by Tilden Street, and on the east byj Idaho 
Avenue, as now sought to be condemned. Thesq three 
parcels, when purchased by the Commissioners, were 
without any means of ingress or egress. The dffer of 
proof by appellants further showed that the Commis¬ 
sioners, after careful consideration, paid fori these 
parcels at the rate of 50 cents per square fcjot, all 
cash. (R. 41-43, 44-45, 50-61, and plat.) On objjection, 
however, by the District of Columbia, and afteii a full 
and extended argument, the court excluded thd testi¬ 
mony as to price, and duly allowed the property own¬ 
ers an exception. 

The purchases by the District of Columbia for the 
playground site and the school site, as shown by the 


i 

i 



4 


offered but excluded testimony, were closed on the fol¬ 
lowing respective dates, namely: January 5, 1931, 
January 21,1931, and March 25, 1931; and at the price 
stated of 50 cents per square foot, all cash. (R. 54, 
56, 60.) 

These were the facts which existed when this pro¬ 
ceeding was filed and when it came on for hearing be¬ 
fore tlie condemnation jury impaneled in this cause. 

Two witnesses as to damages and benefits were put 
upon the stand by the District of Columbia. 

The first one, E. Catesby Rowzee, in spite of the 
purchase by the District of Columbia shortly before, 
of the playground site and school site, at the price of 
50 cents per square foot, testified that, in his opinion, 
the property of the 'Washington Home for Incurables, 
which immediately adjoins a portion of the school site, 
along the lines of Thirty-seventh Street and Tilden 
Street, as proposed, and which had access to Upton 
Street, though no portion of the school site had access 
to any existing street, for a frontage of 90 feet on 
Upton Street and a depth of 100 feet, was worth 25 
cents per square foot, or, in effect, one-half the 
amount which the District of Columbia had paid shortly 
prior thereto for similar property, except that the 
latter had no outlet whatever. Back of a depth of 100 
feet from Upton Street, this witness testified that, in 
his opinion, the remainder of the property of the 
'Washington Home for Incurables, here sought to be 
condemned, and immediately adjoining a part of the 
school site, was worth IT 1 /-* cents per square foot, or, 
in effect, approximately one-third of the price per 
square foot paid by the District of Columbia for the 
school site. (R. 35 and plat.) This made an average 
for his total value of the land of the 'Washington Home 


D 


for Incurables sought to be taken in this proceeding, 
of 18 cents per square foot. While we are considering 
the testimony of this witness, it should be noted that 
he further stated he found that the benefits resulting 
to the remaining property of the Washington! Home 
for Incurables amounted to $7,287.87 (R. 1.3G-37). 
This amount deducted from his total for damages, 
$10,305.16, would leave the sum of $3,017.29, net! which 
is an average of slightly over 5 cents per square foot 
for the 55,158.06 square feet of land sought 1 to be 
taken; and this in spite of the evident detriment [rather 
than benefit to that institution from having I’hirtv- 

O j 

seventh Street opened through its grounds and hardly 
200 feet from its building for the care of incjurable 
patients, a street over which many of the children at¬ 
tending the new school would pass four times a day. 

This same witness, Mr. Rowzee, in testifying! as to 
the value of the lands belonging to the Sterrett^ to be 
taken for the proposed extension of Tilden Street and 
Idaho Avenue, said lands adjoining immediately, in 
part, the above-mentioned school site, gave aj total 
figure which averages slightly more than 20 cents per 
square foot for the Sterrett’s land thus to bej con¬ 
demned. It may be noted that, when one deducts the 
benefits which he found would result to them from the 
new streets, the total amount left for the 128,$30.91 
square feet to be taken is only $8,162.09, net, an [aver¬ 
age of a fraction more than 6 cents per square! foot. 
(R. 35-37 and plat.) j 

The second witness called by the District of Oqlum- 
bia, J. Francis Moore, gave it as his opinion thalt the 
lands of the Washington Home for Incurables! pro¬ 
posed to be condemned, and adjoining the a^>ove- 
mentioned school site, for which the District of 
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Columbia had paid 50 cents per square foot, as above 
mentioned, although the latter property was without 
any means of access, was worth an average of IS cents 
per square foot, a total of $8,928.45. He further tes¬ 
tified that the benefits resulting to the Washington 
Home for Incurables from this condemnation would 


amount to $6,911.18. This would leave the net amount 
due the Washington Home for Incurables for the 
55,158.06 square feet to be taken the sum of $3,017.27 
which is an average of a fraction more than 5 cents 
per square foot. (R. 37-39 and plat.) 

This same witness, Mr. Moore, in testifying as to 
the value of the lands belonging to the Sterretts to be 
taken for the proposed extension of Tilden Street and 
Idaho Avenue, said lands adjoining immediately, in 
part, the above mentioned school site, like the preced¬ 
ing witness for the District, gave a total figure which 
averages only a fraction over 20 cents per square foot 
for the Sterretts’ land thus to be condemned. Before 


leaving this witness, we should note that, when one 
deducts the benefits which he testified would result to 


the Sterretts from the new streets, $19,732.65, from 
the value of the property taken, $26,043.23, the net 
amount to be received by them for their 128,830.91 
square feet taken is $6,310.58, an average of a fraction 
more than 4 cents per square foot. (R. 38-39 and 
plat.) 

Of the two real estate experts put on the stand by 
the appealing property owners, Arthur C. Houghton 
testified that, in his opinion, the property of the 
Washington Home for Incurables sought to be con- 

C' c* 


demned in this proceeding was worth 65 cents per 
square foot, a total of $35,858.23, and that additional 
damage from the taking resulted to the remaining 


1 


property of the Home to the amount of $3,818175; that 
no benefits resulted to the Home from this! taking, 
and that, accordingly, the Home should j receive 
$39,676.98 for the net damages resulting to it from the 
proposed taking. (R. 46-47 and plat.) It should be 
noted that, as the property of the Washington Home 
for Incurables sought to be condemned has a fjrontage 
of over 70 feet on Upton Street, the estimate! of Mr. 
Houghton of its value, 65 cents per square Ifoot, is 
entirely in keeping with the price of 50 cents per 
square foot paid by the District of Columbia,! for in¬ 
side property, without means of ingress or egress, for 
the purposes of a school site and playground.! 

As to the Sterrett properties to be taken, the wit¬ 
ness Houghton stated that, in his opinion, such jproper- 
ties were worth the sum of $70,952.34, which an 
average of 55 plus cents per square foot; and that 
further damages amounting to $6,893.85 would} result 
to the remainder of the Sterrett properties from this 
taking. j 

Both the witness Houghton and the other reallestate 

' i 

expert for the appellants, Thomas P. Bones, jstated 
that the property of the Washington Home for In¬ 
curables is especially well adapted for the institutional 
use to which it is now put, the care of persons} male 
and female, young and old, who are suffering! from 
incurable ailments and must be cared for for tlie rest 
of their lives; that the property is improved by ajlarge 
and expensive building, and that all of the ground held 
bv tlie Washington Home for Incurables in connection 
therewith is really needed for the protection olf the 
building and the quiet of the Home. This property 
of the Washington Home for Incurables is bounded 
on the west bv Wisconsin Avenue, on the north bv 
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Upton Street, and extends across the proposed lines of 
Thirty-seventh and Tilden Streets, consisting of par¬ 
cel 34/94 and also parcel 34/58. (R. 46-49.) 

Mr. Bones testified that, in his opinion, the most 
valuable use to which this property can be put is an 
institutional use such as that to which it is now de¬ 
voted; that, in his opinion, the property is worth 75 
cents per square foot, making a total of $41,368.55 for 
the 55,158.06 square feet proposed to be taken; and 
that no by lie tit, but rather damage, results to the Home 
from the taking of this portion of its property for the 
opening of these streets. He further testified that he 
knows of no other land in the District of Columbia so 
well suited for the purposes of this institution as the 
present site which could be purchased at anywhere near 
the price of 75 cents per square foot. (R. 48-49.) 

As to the property of the Sterretts, Mr. Bones tes¬ 
tified that, in his opinion, the property to be taken is 
also of the value of 75 cents per square foot, with addi¬ 
tional resultant damage to the remainder of the Ster- 
retts’ properties not to be taken; that benefits will 
result to them, however, in respect of certain of their 
properties, so that they should receive the net sum of 
$73,423.00 for the property taken. (R. 48.) 

In considering the case as it was allowed bv the 
court to go 1 to the jury, it must be remembered, how¬ 
ever, that the jury was not permitted to hear any 
testimony whatever as to the price of 70 cents per 
square foot, net, paid by the United States for the 
use of the 1 Bureau of Standards, shortly before the 
institution of this proceeding, nor as to the price of 
50 cents per square foot paid by the District of Colum¬ 
bia for the school site and playground, immediately 
adjoining a considerable part of the property sought 


i 
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to be condemned, and yet without anv means of ingress 
or egress. The offer of this evidence, which the court, 
upon objection, excluded, was, however, made to the 
Court at the Bench in the presence of other counsel, 
and not in the hearing of the jury, so that | the jury 
was deprived entirely of the help which this j evidence 
would have given them if admitted. (R. 43, £4, 45.) 

The jury, thus deprived of the aid of information as 
to the prices paid by the United States and j the Dis¬ 
trict of Columbia for similar and adjoining properties, 

and with testimony as to sales made several vears 

* • # | 

prior of acreage property in the vicinity, some of it 
at some distance from the property sought tp be con¬ 
demned, and none of it fairly comparable, wajs misled 
by the facts before it and the certain prestige which 
inevitably attaches to the testimony of a withess for 

v * 

the Government, whether for the United Statgs or the 
District of Columbia, and proceeded to bring in 
awards of damages and assessments of benefits as 
follows, namely: 

The Washington Home for Incurables was Awarded 
the total sum of $11,031.61, or at the rate of £0 cents 
per square foot, or in other words, two-fifths, for 
property with a street access, of the amount paid by 
the District of Columbia a short time before for inside 

i 

property without any adjoining street, and from this 
were to be deducted benefits which the jury found re¬ 
sulted to the Home of $5,648.70, leaving the net gmount 
which the Home would receive $5,382.91, an average of 
a fraction more than 9 cents per square foot jfor the 
55,158.06 square feet to be taken. (R. 21 aqd side 
folio 23.) 1 

As to the Sterretts, the total award was $29^168.36, 
an average of a fraction over 22 cents per squabe foot, 



10 


and from this are to be deducted the benefits which 


the jury assessed against the Sterretts’ properties re¬ 
maining, amounting to £ 19,972.94, leaving the net 
amount to be received by the Sterretts $9,193.42, an 
average of a fraction over 7 cents per square foot. 
(R. Verdict, beginning p. 15.) 

The jury thus received tlie case without the aid 
of the most important evidence available, due to the 
erroneous exclusion thereof by the trial court, and 
with the more than evident detriment to the rights 
of the property owners. 

Their counsel, however, in fairness to the trial court, 
filed appropriate exceptions to the verdict of the jury 
and again asserted the right of the property owners 
to have the jury informed as to the prices paid by the 
United States and especiallv bv the Commissioners 


of the District of Columbia for less 


valuable land im¬ 


mediately adjoining that here sought to be condemned. 
(R. 22-25.) 

All of this was to no avail, however, and these ex¬ 
ceptions were overruled and the verdict of the jury, 
both as to awards of damages and assessment of bene- 
fits, was sustained by the trial court. (R. 25-26.) 
Hence this appeal. 


ASSIGNMENT OF ERRORS. 

The appellants have duly assigned and now rely 
upon the following assignment of errors (R. 27-28): 

1. The Supreme Court of the District of Columbia 
erred in excluding the testimony of the witness, Mrs. 
Archibald Hopkins, as to the amount paid by the Dis¬ 
trict of Columbia to Washington Home for Incurables, 
prior to the institution of this condemnation proceed¬ 
ing, for certain land to complete its school site. 
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2. The Court erred in excluding the testimony of the 

witness, William D. Sterrett, as to the price paid him 
by the United States Bureau of Standards, prior to 
the institution of this condemnation proceeding, for 
Parcel 44/32, and also as to the price paid by the 
District of Columbia to the Sterretts for Parcel 43/71 
for part of its school site. j 

3. The Court erred in excluding the records of the 
District of Columbia as to its negotiations jfor and 
purchase of the three parcels composing sai$ school 
site. 

4. The Court erred in overruling the exceptions, 

and each of them, of the aforesaid property owners 
to the verdict of the jury filed herein. j 

5. The Court erred in overruling the exceptions of 
the aforesaid property owners to the said verdict 
which were based upon the exclusion of the ajoresaid 
evidence. 

6. The Court erred in ratifying and confirnnng the 

aforesaid verdict of the jury. j 

These assignments are all insisted upon iin this 
appeal. 

ARGUMENT. 

I 

The fundamental, vital and evidently prejudicial 
error of the trial court is to be found in its exclusion of 
the very important evidence offered by the appellants 
as to prices paid by the United States and especially 
those paid by the Commissioners of the District of 
Columbia for comparable and, as to the latter, ad¬ 
joining property to that here sought to be condemned, 
at a time just shortly before the institution of this 
proceeding. 
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There have been numerous cases in which courts 
have considered the question of the admissibility of 
evidence as to the price paid by the condemning party 
in the purchase of other property. Upon a cursory 
reading of these various decisions, it is true that a 
number seem to hold that such evidence should be 
excluded; but a further consideration of the cases 
shows that, in many of those in which the evidence has 
been excluded, there are reasons which are not appli¬ 
cable to the case now before this Court. 

In some of the cases where the evidence was ex¬ 
cluded, it was offered by the condemning party, so 
that the evidence offered did not constitute an admis¬ 
sion by that party, as would an offer of such evidence, 
if made by the property owner whose property was 
sought to be condemned. 

There are obvious reasons why the price at which a 
property owner sold to a condemning authority may 
not be admissible against another property owner in 
a condemnation suit, for in manv such cases the seller 
has accepted less than the fair market value of his 
property. This is the reason usually given for the ex¬ 
clusion of such evidence. For example, in 10 R. C. L. 
220, it is said: 

“neither is evidence of the price paid by a con¬ 
demnor for the other property to be used in the 
same enterprise generally regarded as admissible 
to prove the value of the land condemned, the 
reason for this rule being that the rights of an 
owner to employ his property in such manner as 
best to conserve or promote his interests are not 
to be measured bv the generositv, necessitv, or 
estimated advantage which may have induced 
others to part with the title to their real estato, or 
to relinquish claims for damages by reason of in- 
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juries thereto; but there is some ( diffefence of 
judicial view on this point.” 

i 

Such reasons, of course, have no application where 
the purpose of the evidence is to show that t}ie prop¬ 
erty sought to be condemned is at least wotth what 

i 

the condemning party voluntarily paid for! similar 
property. 

In other cases where such evidence has been ex¬ 
cluded, the amounts paid by the condemning party in 
purchases or settlements of claims for damages have 
involved elements, either of damage or of other fea¬ 
tures, which so differentiate the amount pai<jl in the 
private transaction from the question involved in the 
condemnat ion proceedings that the two cases I are not 
comparable. 

In still other cases, the evidence has been ekcluded, 
not because the purchase had been made by {he con¬ 
demning party, but because the purchase wasj too re¬ 
mote, or because of other reasons which prevented the 
evidence from throwing any real light on thd values 
involved in the condemnation case. 

J. 

These various distinctions will be found to differen¬ 
tiate a large portion of the apparently adverse de¬ 
cisions from the present case. 

It is further to be noted that, in the present case, 
the purchases, evidence of which was excluded, were 
made by governmental authorities with taxpayers’ 
money. A considerable number of the cases where evi- 
deuce of previous purchases by the condemning party 
has been excluded were cases in which the purchase 
or settlement of damages had been made by rgilroad, 
canal, barge, boom and like companies, which were not 
dealing with taxpayers’ money, but with money pro¬ 
vided by their stockholders, so that these corporations, 
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if the officers thought it advisable, could properly pay 
more for property or property rights which they 
needed than the fair market value thereof. 

In the present case, however, we are dealing with 
purchases made by governmental officers with the tax¬ 
payers’ money, and in such a case, these officers had 
no right to pav more than the fair market value of the 
property which they were purchasing, because, if they 
could not secure it for its fair market value or less, it 
was their duty to exercise their power to condemn. 

Our contention is that, since the governmental au¬ 
thorities here concerned, the United States and par- 

tieularlv the Commissioners of the District of Colum- 
% 

bia, expended the taxpayers’ money in making the 
purchases which were sought to be introduced in evi¬ 
dence, those purchases constituted a very clear and 
definite admission by these authorities that the prop¬ 
erty which they purchased had a fair market value at 
least as great as the amount which they paid for it. 
As the property purchased by the United States was 
near enough in point of character, location, and time 
of purchase to be comparable to that involved in this 
condemnation, and since that purchased by the Com¬ 
missioners immediately adjoined much of that here 
sought to be condemned, is of similar character and 
was purchased within a few months prior to the insti¬ 
tution of this proceeding, there can be no question 
as to the logical relevancv of the excluded evidence. 

The negotiations leading to the purchase by the 
Commissioners are shown quite fully in the correspon¬ 
dence found on pages 50 to 61 of the Record, and the 
prices paid for the three separate tracts which to¬ 
gether comprise the school site were similar. 
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For the Commisisoners to contend that sijch evi¬ 
dence should not be admitted because, in view pf their 
superior or dominant position as the condemning 
power, the transaction did not partake of the character 
of an ordinary purchase, is really to befog thb issue. 
Either the Commissioners performed the^iif duty 
properly when they made these purchases, and if so 
the property has a fair market value either equal to or 
greater than the price they paid, or else they violated 
their duty and wasted the taxpayers’ money by pay¬ 
ing more than they should have paid. One horn or the 
other of this dilemma must be true, and, we jsubmit 
that we and the Court are entitled to assume that the 

I 

Commissioners did their duty and that the price paid 
was not in excess of the fair market value. 

As indicated above, there are decisions which ap¬ 
parently uphold the exclusion of such evidence jas ap¬ 
pellants sought to introduce in the trial of thisjcause. 
This rule of exclusion is sometimes even referjred to 
as the majority rule. However, as pointed out above, 
most of such decisions are distinguishable from the 
case at bar. j 

On the other hand, there are many decision^, and 
we submit the better reasoned ones, which directly 
hold that such evidence is admissible. 

The case of Wyman vs. Lexington and W. Cam¬ 
bridge R. R. Co., 13 Metcalf (Mass.) 316, 326, decided 
in 1847, was a proceeding for damages for injuries 
sustained by the petitioner through the laying! of a 
railroad over her land. One of petitioner’s witnesses 
was permitted by the lower court to testify as to the 
price paid by the railroad company in the purchase of 
adjoining land. The upper court held this admission 
proper, saying that evidence as to the circumstances 


I 
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surrounding the sale could properly be given by the 

opposite party, and that it made no difference that the 

railroad company was itself the purchaser. 

In the case of Presbrey vs . Old Colony & Newport 

By. Co., 103 Mass. 1, 9, the Court held inadmissible 

evidence which was offered bv the landowner of the 

•> 

price paid by the railroad company for property im¬ 
mediately adjoining the land involved in that case, and 
based the exclusion of the evidence upon the ground 
of the dissimilarity of the two properties, as well as 
other elements of differentiation. The Court then 
continued, however: 


“Where the transaction is free from such con¬ 
siderations, so that it mav fairlv be regarded like 
an ordinary sale, between seller and purchaser, 
the evidence would be competent in the assess¬ 
ment of damages for other lands, to show the value 
of the land; and none the less so because the pur¬ 
chaser was a railroad corporation and the respon¬ 
dent in the proceedings. Wyman v. Lexington & 
West Cambridge Railroad Co., 13 Met. 316”. 


In the case of O’Malley vs. Commonwealth, 182 
Mass. 196, 198, the State was changing grade and 
altering the street and the proceeding was one for 
damages to improved property. Evidence was given 
of a sale of vacant land to the Metropolitan Water 
Board. The Court held this admission proper and, by 
Chief Justice Holmes, said: 

“An exception was taken to the admission of a 
sale to the Metropolitan Water Board. If the 
judge had been of opinion that, as was found in 
Cobb v. Boston, 112 Mass. 183, the evidence re¬ 
lated rather to a settlement of damages oc¬ 
casioned bv a taking than a sale, and had excluded 
the evidence on that ground, very likely we could 
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not have said that he was wrong. Sawyer v. 
Boston, 144 Mass. 471, 11 X. E. 711. But the 
exceptions show none of the circumstances,— 
nothing beyond the bare fact of a sale, lie can¬ 
not say merely because of the name of tljie pur¬ 
chaser that the sale was not a fair transaction in 
the market, rather than a compulsory settlement. 
The board has power to purchase as welj as to 
condemn land.” 

The next preceding case was relied upon in the case 
of Atherton vs. Emerson, 199 Mass. 199, 210 (1908), 
where the Court said: 


“The very ground of the rule that the v^ilue of 
real property may be shown by evidence j of ac¬ 
tual sales of similar property is that such sales, 
whether public or private, are a trustworthy guide 
to the value of the property sold. O’Malley v. 
Commonwealth, 182 Mass. 196”. (Italics ours.) 

i 

I 

In the case of Seaboard Air Line Co. vs. Chdmblin, 
108 Ya. 42, the rule was applied by the Supreme! Court 
of Virginia as follows: 

“A railway company having purchased }m un¬ 
divided half interest in real estate at a specified 
price under circumstances which show that the 
purchase was made without compulsion aijid not 
by way of compromise, evidence thereof :is ad¬ 
missible for the purpose of ascertaining tluf mar¬ 
ket value of the remaining undivided half jof the 
same property in a proceeding instituted by the 
company for its condemnation.” 

i 

The case of Laing vs. United N. J. R. R. <£ C. (po., 54 
N. J. Law, 576 (1892), was a condemnation proceed¬ 
ing by a railroad and canal company. While, hi that 
case, the Court held evidence as to the prices paid by 


i 

i 


i 


IS 


the company to other owners for land and damages 
inadmissible because they were not comparable, it 
nevertheless further said: 

“Generally in this and other states (Lewis on 
Eminent Domain, sec. 443) evidence of sales of 
land in the neighborhood is competent on an in¬ 
quiry as to the value of land, and if the purchases 
or sales were made by the party against whom the 
evidence was offered it might stand as an admis¬ 
sion: Wyman v. Lexington etc. R. R. Go., 13 Met. 
316; but such testimony is received only upon the 
idea that there is substantial similarity between 
the properties”. (Italics ours) 


In the case of Curley vs. Mayor and Aldermen of 
Jersey City , 83 X. J. L. 760, 85 Atl. 197 (1912), there 
was a trial before a jury to determine the amount to 
be paid for lands condemned by a municipality for 
park purposes, and evidence was admitted of the price 
paid by such municipality at private purchase with¬ 
out condemnation proceedings for other lands to be¬ 
come part of the same park, such other lands being 
substantially similar to the land in question, and there 
being no special circumstance applicable to the one 
and not to the other. The Gourt held that this evidence 
was properly admitted, even though the purchaser had 
the power of condemnation. The Court said: 

“in the absence of extraordinary circumstances, 
we are unable to see, as a general rule, why private 
sales to parties having the right to condemn do 
not come quite as near representing in their re¬ 
sults true market value as do such sales made be¬ 
tween parties, neither of whom have this power. 
It is easy enough to imagine special circumstances, 
falling in each class, where the result in the price 
obtained is, because of such special circumstances, 
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so clearly abnormal as to destroy the similarity 
which must exist in order that the evidence shall 
be admissible. In other cases where the i special 
circumstances are not of sufficient importance to 
produce this result, they may nevertheless affect 
the weight of the evidence, and be used for that 
purpose before a jury. This is so whether the 
purchaser is or is not a party having the power 
to condemn.” 


In Hadley vs. Passaic County , 73 N. J. L. 197, the 
county was condemning land for the approach to a 
bridge. Evidence was held to have been properly 
admitted as to the price received by another land¬ 
holder for land taken on the opposite side of thje river 
for the opposite approach, from another county in 
which tlie land across the river was located. | While 
the case is not sufficiently reported, the evidei 
milted was probably of a private sale. 

In the case of Railroad Company vs. Bonqfield's 
Heirs 79 W. Ya. 287, 293-5 (1916), condemnation pro- 
feedings were instituted by the Baltimore & Ohi<j) Rail¬ 
way. Evidence of the price paid by the railroad! about 



the time of the institution of the proceedings for a lot 

j 

just across the street, offered in behalf of the owiner of 
the property sought to be condemned, was held to 
have been properly admitted. Discussing this admis¬ 
sion, the Court said: 

7 i 

“Evidence was admitted over the objection of 
the applicant, of the comparative value of the lot 
of ground taken and a lot just across the jstreet 
from it, which the owner, Mr. T. R. Shay, sold to 
the Railroad Company about the time thi$ con¬ 
demnation proceeding was instituted. Relying 
upon the recent case of Buckhannon & Northern 
R. Co. v’. Great Scott Coal & Coke Co., swpra, Icoun- 


i 

i 

i 


i 
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sel assigned this as an error. The twelfth point 
of the svllabus in that case is as follows: 

“ ‘Xor is evidence of prices paid others by 
the condemnor for land and damages to the resi¬ 
due, though located in the same vicinity, proper 
evidence to go to the jury on the question of 
damages, and its admission over objection is 
reversible error/ 


“The distinguishing feature of the two cases is, 
that the comparison of the price voluntarily paid 
with the value of the land sought to be taken, in 
that case, included also damages to the residue, 
whereas in this case, only the value of the respec¬ 
tive pieces of land is sought. In the present case 
the purchase from Shay was of a distinct lot, leav¬ 
ing no residue to be affected, and the price which 
the applicant voluntarily paid is compared with 
the value of a part of a lot condemned by this pro¬ 
ceeding, not including anv resulting damages. Xo 
matter of compromise or compulsion seems to have 
been involved. Contrarv to the rule stated bv 
Lewis in his work on Eminent Domain and quoted 
in the opinion in the former case, the weight of 
authority, as well as the better considered cases, 
favors the admission of such evidence. The tes¬ 


timony complained of proves that Mr. Shay sold 
his naked lot, after removing the buildings there¬ 
from, to the applicant at the price of $(i,0()0, and 
witnesses were permitted to compare the price 
paid with the value of that part of defendants’ 
lot, taken for railroad purposes, distinct from the 
matter of damages to the residue. Why should 
not the price it voluntarily paid for property in 
the same vicinity, to be used for the same pur¬ 
pose, and separated from the property to be 
taken only by a public street, not be permitted to 
go to the jury for what it is worth, as competent 
evidence of value? It is certainly a probative fact, 
not, however, conclusive in character. Where the 


matter of damages is not involved, which, of 
course, would depend upon the circumstances of 
each particular case, and could, therefore} hardly 
be made a matter of comparison, we see ho plau¬ 
sible reason for excluding such evidence. |The ap¬ 
plicant was not bound to pay any more fori Shay’s 
lot than it was worth. If it thought he was de¬ 
manding too much, the same means of obtaining 
it, at a fair and just valuation, are available which 
it has employed to obtain defendants’ land. It 
was under no compulsion to pay him an unreason¬ 
able price, and there is no evidence that it vias paid 


as a compromise. Therefore, the price which it 
did pay is in the nature of an admission! of the 
value of the same kind of property in that vicin¬ 
ity.” * I 


In the case of Shaw vs. Monongahela Ry. Qo., 110 
W. Va. 155, 158-9 (1931), evidence was offered and ad¬ 
mitted in behalf of the property owners as to! prices 
paid by the railroad for other pieces of property in 
the immediate vicinity. The Court, in holding tljiat the 
admission of this evidence was proper, said: 

j. 

“Another point of error goes to the adnjiission 
of evidence on behalf of the plaintiffs, ovjer the 
objection of defendant, as to prices paid by [defen¬ 
dant for other pieces of property in the jinune- 
diate vicinity of the plaintiffs’ property. Tl|e rule 
as to such evidence was settled in Railroad jCo. v. 
Bonafield, 79 TV Va. 287, wherein syllabus 6 States: 
‘In ascertaining the value of land taken, thq price 
voluntarily paid, by the applicant, to anotheij land¬ 
owner for land similarly situated, is propejr evi¬ 
dence to be considered by the jury, where damages 
to the residue are not involved. Distinguishing 
Buckhannon & Northern R. R. Co. v. Great ! Scott 
Coal & Coke Co., 75 TV. Va. 423.’ In the instant 
case, the evidence with reference to othef, pur- 


22 


chases by the defendant pertains to transactions 
involving the entirety of the respective properties 
acquired without reference to damages to the resi¬ 
due, and in that particular, therefore, tlie evidence 
comes i within the rule of the Bonafield case. 
Whether these purchases were voluntarily made 
by the railroad company, or whether they were 
the result of compromise, or whether as is inti¬ 
mated, they were ‘holdup’ prices, was a question 
of fact for the jury. We, therefore, perceive no 
error in the admission of this evidence.” 


A decision as late as February 2, 193*2, by the Su¬ 
preme Court of Xew Hampshire, is that in the case of 
Eames vs. Southern New Hampshire Hydro-Electric 
Corp. y 85 X. H. 379, 382-4, which was a petition for 
the assessment of damages by jury on appeal from an 
award by the public service commission for the taking 
of a right of way across the petitioner’s land by the 
Southern Xew Hampshire Hydro-Electric Corpora¬ 
tion. Evidence was admitted of the prices paid by the 
condemnor of power-line right-of-way for rights-of- 
way across similar properties. The Court discussed 
the question of the admissibility of this evidence very 
fully and concluded that the same was properly ad¬ 
mitted. In support of this view, the Court cited pre¬ 
vious cases in Xew Hampshire: Concord Railroad vs. 
Greedy , 23 X. H. 237, 242; A moskeay Mfy. Co. vs. Head, 

59 X. H. 332, 33S; Amoskeag Mfy. Co. vs. Worcester , 

60 X. H. 522, 524, 525; and also cases in other juris¬ 
dictions. 


From a consideration of the foregoing cases, it will 
be seen that some of them go considerable further 
than is necessary to support our contention in the 
present case. In some of these cases, the evidence 


which was admitted was offered by the condjemning 
party, while in the present case it was offered! by the 
property owners against the condemning party. Fur¬ 
thermore, in several of the cases above referred to, 
the condemning party was only a quasi public corpora¬ 
tion, and so had a right, if its officers saw fit, |to pay 
more for property than its fair market value,| while, 
in the present case, the condemning authorities are 
public officials, charged with the duty of expending the 
taxpayers’ money properly and conserving the same 
as far as possible, and so, having the power <j)f con¬ 
demnation available if they deem it impossible! to ob¬ 
tain property for not more than its fair market! value, 
they must be assumed not to have paid more than that 
value in their private purchases. 

That the exclusion of the evidence in question was 
most prejudicial clearly appears from the statement 
of facts herein and the portions of the record! there 
referred to. i 


Without repeating, we again invite the Court’s at¬ 
tention to these facts and particularlv to the fabt that 

i 

the excluded evidence would have shown that the Com- 

i 

missioners, a few months before the institution bf this 
proceeding, paid approximately two and oiie-half 
times as much per square foot for the school; site, 
which was without means of ingress or egress, hs has 
been awarded the appellants in this case for tile ad¬ 
joining property which already had a frontage |on an 


existing street. 
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CONCLUSION. 


We respectfully submit that the decree of the lower 
court should be reversed and the cause remanded for 
a new trial. 


Peelle & Lesh, 

Of Counsel. 


Stanton C. Peelle, 

Dale D. Drain, 

Attorneys for Appellants. 
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In the Court of Appeals of the District of 

Columbia 

i 

i 

October Term, 1932 


No. 5834 

i 

i 

Washington Home for Incurables, Robert] Ster- 
rett, Henry Hatch Sterrett, et al., Appellants 

v . | 

Melvin C. Hazen, George E. Allen, and John C. 

1 

Gotwals, Commissioners of the District of Co¬ 
lumbia, and District of Columbia I 


BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF FACTS 

This is an appeal from an order entered in the 
Supreme Court of the District of Columbia! in a 
proceeding brought by the Commissioners qf the 
District of Columbia for the condemnation of land 
for the extension of Idaho Avenue, Thirty-seventh 
Street, and Tilden Street, and for the widening of 
Reno Road, as shown on the plat opjDosite page 34 
of the record. The order referred to overruled ob¬ 
jections and exceptions filed by the appellants to 
the verdict of the jury and ratified and confirmed 
said verdict. 


(i) 
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Counsel for appellants in their brief discussed 
at length the testimony in this case relating to the 
values of the properties involved. While we re¬ 
gard this testimony as immaterial in the considera¬ 
tion of the questions of law here presented, we 
do wish to invite attention to the method adopted 
by counsel for appellants in computing the dam¬ 
ages allowed appellants. In referring to the ver¬ 
dict of the jury, counsel for appellants, in their 
brief (page 9), take the damages awarded by the 
jury, deduct therefrom the assessments for bene¬ 
fits against the portions of the lands not taken, and 
treat the balance as the amounts awarded for the 
property condemned. For example, in discussing 
the award to the appellant, Washington Home for 
Incurables, counsel state it was awarded the total 
sum of $11,031.61 (which is at the rate of approxi¬ 
mately $0.20 per square foot), reduce this amount 
by the assessment of $5,648.70 for benefits against 
the remainder of the parcel, and conclude that the 
appellant received for the land taken but $5,382.91, 
or an average of a fraction more than $0.09 per 
square foot. This method of computation is one 
which the jury is expressly prohibited from adopt¬ 
ing by section 491-f of the District of Columbia 
Code, which reads as follows: 

CODE OF LAW, D.C. 

Sec. 491-f. If a part only of any lot, piece, 
or parcel of ground is to be condemned, the 
jury, in determining its value, shall not take 


into consideration any benefits that ljiay ac¬ 
crue to the remainder thereof from said 
opening, extension, widening, or straighten¬ 
ing of said street, avenue, road, or highway, 
but such benefits shall be considered by the 
jury in determining what assessment shall 
be made or levied against such part of such 
lot, piece, or parcel of land as may not be 
taken as hereinbefore provided. 

Section 491-g of the Code requires the jury to 
assess such benefits as it finds to exist agaipst any 
parcels of land on each side of the street to fee wid¬ 
ened or extended and against any other lots which 
the jury may find will be benefited by such improve¬ 
ment. Thus it will be seen that the awarding of 
damages and the assessment of benefits are two dis¬ 
tinct functions. In determining the value jof the 
land taken, the jury gives no consideration jo any 
benefits the remainder of the land mav derive from 
the improvement; and, in arriving at the benefits 
to be assessed, no distinction is made between Hands, 

i 

parts of which are condemned, and those no! parts 
of which are condemned. To say that the Appel¬ 
lant, Washington Home for Incurables, received 
but approximately $0.09 per square foot fbr its 
property is certainly not correct. It received ap¬ 
proximately $0.20 a square foot for the land taken 
and the amount it was assessed for benefits is off¬ 
set by the increase in the value of the remaining 
land resulting from the improvement. 

What we have said with respect to the verdict 
as to the lands of the appellant, Washington pome 
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for Incurables, applies equally to what is said by 
counsel for appellants in relation to the lands of 
the other appellants. 

During* the course of the trial, Mrs. Archibald 
Hopkins, testifying on behalf of the property 
owners, was questioned as to the sale to the District 
of Columbia by the appellant, Washington Home 
for Incurables, of a portion of its property consist - 
of a small triangular piece of ground containing 
4,145 square feet lying at the southeast corner of 
Tilden and Thirty-seventh Streets, which land was 
desired by the District to complete a school site 
(record page 41). When questioned as to the 
amount the District paid for the triangle, an objec¬ 
tion was interposed by counsel for the District, 
which was sustained, and an exception noted (rec¬ 
ord page 42). 

Mr. William D. Sterrett. also testifying for the 
property owners, stated that his four brothers 
owned Parcel 43/71 at the southwest corner of 
Tilden Street and Idaho Avenue, and sold the same 
to the District for part of the public school site. 
He likewise was not permitted to state the sale 
price, to which ruling of the court an exception 
was noted by appellants (record, pages 44, 45). 
This parcel was a portion of other property owned 
by the same persons (record, pages 56, 57). It ap¬ 
pears from the record (pages 56-59) that both of 
these properties were purchased by the District 
to avert condemnation proceedings. Mr. Ster- 




rett also testified that he sold Parcel 44/32 to the 
Bureau of Standards, but was not permitted to 
testify as to the price he received. To this ruling 
appellants also noted an exception (record!, page 
44). | 

The exceptions above referred to form tliO basis 
of this appeal. 

Evidence as to private sales of land in the vi¬ 
cinity of the land condemned was admitted. It 
appears that the appellant, Washington Home for 
Incurables, paid about $0.12 per foot for it^ land, 
with the exception of that portion located at Wis¬ 
consin Avenue and Upton Street, which cost about 
$0.26 per foot. It further appears that a! tract 

i 

containing about 10M> acres, which adjoined this 
appellant’s property, was purchased in 1925 for 
about $0.20 per foot, and that another tract! of 18 
acres, a little north of this appellant’s property, 
sold in 1926 for $0.10 per foot (record, page 47). 

i 

i 

ARGUMENT 

i 

i 

The primary question raised in this cgse is 
whether evidence is admissible in a condemnation 
proceeding of what a party having the po\/er to 
condemn has paid for other land. 

Before discussing this question, however, it may 
be well to call the attention of the court to tfie fact 
that the sale of Parcel 44/32 to the Bureau of 
Standards was inadmissible on other grounds. 
From a reference to the plat opposite page 34 of 
the record it will be noted that this parcel of land 
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is located some distance from the lands of these 
appellants which are Parcels 43/59, 43/62, 43/63, 
43/64, 43/65, 43/66, 43/70, and 34/94. Further¬ 
more the parcel sold to the Government included 
improvements, whereas, the properties here con¬ 
demned were unimproved (record page 44). There 
is nothing in this record to show what value the 
parties to that transaction placed upon the im¬ 
provements and what value they placed upon the 
land. There is testimony that the improvements 
cost $3,500, but the owner was an operative builder 
(record page 44). Counsel for appellants deduct 
the cost of the improvements from the amount paid, 
and contend that the remainder represents the 
value of the land. But this is a mere speculation. 
We have no idea what a builder would charge for 
improvements costing $3,500, or what the Govern¬ 
ment was willing to pay therefor. It is, therefore, 
apparent that this sale was not of a character simi¬ 
lar to the property being condemned. 

We return now to the principle question in this 
case. The authorities are almost unanimous in 
holding that what a condemning party has paid for 
other land is inadmissible. The rule is stated by 
Lewis in his work on Eminent Domain (2 Ed., 
section 447), as follows: 

What the party condemning has paid for 
other property is incompetent. Such sales 
are not a fair criterion of value, for the 
reason that they are in the nature of a com- 
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promise. They are affected by an| element 
which does not enter into similar transac¬ 
tions made in the ordinary course i of busi¬ 
ness. The one party may force a salg at such 
a price as may be fixed by the tribunal ap¬ 
pointed by law. In most cases the same 
party must have the particular property, 
even if it costs more than its true value. The 
fear of one party or the other to takejthe risk 
of legal proceedings ordinarily results in the 
one party paying more or the other taking 
less than is considered to be the fair! market 
value of the property. For these reasons 
such sales would not seem to be coijnpetent 
evidence of value in any ease, whether in a 
proceeding by the same condemning party or 
otherwise. So in a suit for damages to abut¬ 
ting property by a railroad in a strejet, it is 
not proper to show for what suni other 
owners have released their claims. 

These conclusions of Mr. Lewis, as above ex¬ 
pressed, have been recognized generally jby the 
courts as a statement of the correct rule. 

The only decision in the Federal Courts upon 
this subject we have been able to find is in t|ie case 
of United States vs. Beatty, 198 Fed. 284, 2$1 (re¬ 
versed on other grounds in 206 Fed. 620). There, 
the Government, over the objection of property 
owners, offered testimony as to the prices jit had 
paid to adjoining owners for similar landjs. In 
considering exceptions filed by the property own¬ 
ers, the trial court said: 

7 

! 

34S71—34 2 

i 

j 

i 


i 
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Subject to objection, I heard testimony 
as to prices paid by the Government to 
adjoining landowners for land somewhat 
similar to the tracts here in controversy. 
The best conclusion I can reach is that the 
weight of authority supports the objection 
of the exceptents. (2 Lewis, Em. Dom. sec. 
667 (447) ; Mills, Em. Dom. sec. 170.) So far 
as appears, the landowners who sold to the 
Government may have been influenced bv 
fear of condemnation. In reaching my con¬ 
clusion on the merits, I disregard the evi¬ 
dence referred to. 

In the case of Lyon v. Hammond c£* B. I. B. Co 
167 Ill. 527, 47 N.E. 775, 776, the property owner 
sought to i prove the amount paid him by another 
railroad for a right of way over the same tract 
of land across which the petitioner was seeking to 
condemn a right of way. In holding this evidence 
was properly excluded, the court said: 

* * * The ru ] e that a petitioner 

cannot prove what it has paid other prop¬ 
erty owners for right of way along the 
same road. Peoria Gaslight & Coke Co, v. 
Peoria Terminal By. Co 146 Ill. 372, 34 N.E. 
550 ; KelliJier v. Miller, 97 Mass. 71; Lewis, 
Em. Dom. sec. 447. The converse of the 
proposition must be true, for, if defendants 
had proved what the other company paid 
for right of way, the court could not refuse 
to let petitioner prove what it had paid for 
right of way across lands in the vicinity. 
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i 
i 

i 
i 

| 

i 

! 
i 

I 

In the ease of Howard v. Providence, 6 jR.I. 514, 
the property owner in a condemnation casg offered 
to prove what the City of Providence had paid for 
similar property. In sustaining the action of the 
lower court in rejecting this evidence the court 
said: | 

i 

The ruling of the court in this case, upon 
the evidence offered, we think was j correct. 
What the city paid other parties jin com¬ 
promise of suits pending on appeal for land 
damages, although the lands might be simi¬ 
larly situated with lands of the plaintiff’s 
taken by the city, was certainly not evidence 
of the market value of the land or of guy sub¬ 
stantial damage suffered by the plaintiff. 
Upon grounds of public policy, offeijs made 
in compromise of suits, pending litigation, 
are not to be used in evidence agaiflst the 
party making them. 1 Greenleaf, sjee 192. 
We do not see that such evidence opght to 
be any guide to the jury in estimating dam¬ 
ages. When a party buys his peace, or com¬ 
promises a pending suit, many considera¬ 
tions mav influence him; the trouble; vexa- 
tion, and cost of a lawsuit, payment of coun¬ 
sel, time expended in attending litigation, 
and other matters, may induce him, for the 
avoiding of trouble, to pay in compromise 
far more than the value of the thing ip con¬ 
troversy. | 

The case of Coate vs. Terminal Co,, 120 ITenn. 
525, was a condemnation proceeding brought by a 

i 

i 

i 

i 


i 
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railroad company in which a property owner 
sought to introduce testimony as to prices paid by 
the railroad for other lands. After considering 
the cases relied upon by counsel for the property 
owner, the court said: 

While these cases sustain the counsel, yet 
we think that the sounder view is that ex¬ 
pressed by Mr. Lewis in the paragraph 
quoted from the text, and that it is sup¬ 
ported by the great weight of authority. 

In the case of Metropolitan Street By. Co. v. 
Walsh. 197 Mo. 392; where the property owner 
sought to introduce evidence of what the railway 
company had paid for similar property, the court 
said: 

After a most careful consideration of the 
rule announced bv Mr. Lewis in his treatise 
upon the law of Eminent Domain, that testi¬ 
mony as to what was paid by the party who 
seeks to condemn property to other parties 
for lands to be used in connection with the 
same purpose for which the land sought to 
be appropriated was to be used, is inadmis¬ 
sible in the ascertainment of the value of the 
land involved in the proceeding to condemn, 
we have reached the conclusion that such 
rule of evidence as applicable to proceedings 
of this character is predicated upon sound 
legal as well as logical reasons and should 
be followed. 

The authorities upon this subject down to the 
year 1912 are collated in an exhaustive note in 43 
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L.R.A. (N.S.) at page 985. Since the preparation 
of that note the following cases have been decided 
which support the general rule relied lipon by 
appellees: j 

Mauvaisterre Drainage & L. District v. 
Wabash R. Co., 299 Ill. 299. j 

Bonaparte vs. Mayor & City Council of 
Baltimore, 131 Md. 81. j 

State vs. Wright, 105 Neb. 617. j 
Naftzger vs. Ohio (Ohio ), 156 N.Ej. 615. 
Jefferson Park District vs. Sowinski, 336 
Ill. 390. 

Kentucky-West Virginia Gas Co. vs. 
Hayes, 238 Ky. 189. j 

Houston Independent School District vs. 
Reader (Tex.), 38 S.W. (2nd) 610. | 

In the case of Bonaparte v. Mayor add City 
Council of Balto ., 131 Md. 81, 85 (decided irj 1917), 
the property owner sought to introduce evidence of 
the price paid by the city for other property for 
the same improvement. In holding the evidence 
was properly excluded, the court said: 

Objection was made to the proposed in¬ 
quiry on the ground that the sale toj which 
it referred was not voluntary, but wap made 
with a view to obviating the impending con¬ 
demnation, and was therefore not a reliable 
indication of the real value of the property. 
It is a settled rule that in an investigation as 
to the market value of land, the prices real¬ 
ized from voluntarv sales of similar Hand in 
the vicinity may be proven either on| direct 
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or cross-examination of witnesses conversant 
with the facts. Patterson v. Baltimore, 127 
Md. 241; Baltimore v. Smith, 80 Md. 473. 
The sale to which the exception refers was 
evidently not a voluntary sale within the 
meaning of the rule just stated. The rea¬ 
sons for the exclusion of such a sale, as evi¬ 
dence of value, are well stated in a discus¬ 
sion of the question in Lewis on Eminent 
Domain, 2 Ed. sec. 447, as follows: (The 
opinion here sets forth a portion of the quo¬ 
tation from Lewis on Eminent Domain con¬ 
tained in this brief.) The view that such 
sales are not competent evidence of value is 
well supported by adjudications. Cobb v. 
Boston, 112 Mass. 181; Providence & W. R. 
Co. v. Worcester, 155 Mass. 40; Peoria Gas 
Light Co. v. Peoria Term. Rjj. Co., 146 Ill. 
372; Chicago & Alton R.R. Co. v. Scott, 225 
Ill. 352; Howard v. Providence, 6 Rhode 
Island, 516. 

Counsel for appellants contend that the general 
rule laid down by the great weight of authority 
should have no application, where, as here, the evi¬ 
dence is offered by one party as against the other 
party. Apparently this contention is based upon 
the thought that where one party has sold or pur¬ 
chased similar land, the price agreed upon consti¬ 
tutes an admission by that party of the value of 
the land being condemned. The only jurisdiction 
sustaining this view, so far as we have been able 
to find, is New Jersey. The other courts make no 
such distinction. It would certainly seem just that 
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if the District had made two purchases !in the 
vicinity of the land being* condemned, one at a low 

i 

figure and one at a high figure, and the property 

i 

owner sought to introduce in evidence the one, the 
District should be entitled to show the other.j This 
was the view taken by the Court in Lyon vsj Ham¬ 
mond and B. I. R. Co., supra, in rejecting a^l such 
testimony. i 

It is apparent that the price paid by the Com¬ 
missioners of the District for the land to complete 
the school site is not necessarily a fair indication 
of its market value. The District was compelled 
to have that land. It is true that, if the property 
owner refused to sell at a fair price, the District 
could institute condemnation proceedings; but such 
proceedings involve expense and delay. Tliere is 
no assurance that even by such proceedings the 
District could acquire the land for the pri<te the 
Commissioners offered to pay. It is coijnmon 
knowledge that property owners in condemnation 
cases often make exorbitant demands, and find 

i 

experts willing to support these demands by ,testi¬ 
mony. If the jury accepts the views of the wit¬ 
nesses for the property owners, the District must 
pay the amount awarded by the jury. Therefore, 
the Commissioners, in order to acquire specific land 
they must have, are sometimes required to pay more 
than the property is worth so as to avoid the ligzard 
of condemnation proceedings and keep the pur¬ 
chase price within appropriations. 

! 

I 

i 

i 

i 

i 

• i 

i 

i 

I 

i 

l 

i 

i 

I 

i 
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Furthermore, the Commissioners are not experts 
in the values of real estate. Thev mav make 
errors. They may agree to pay a price which they 
believe to be the fair market value and after the 
property is purchased learn they have been mis¬ 
taken. Is it just to the taxpayers of the District 
that this error should stand as an admission and 
fix the price for which all other properties in the 
vicinity must be purchased ? We submit it is not. 

But even under this contention of appellants, the 
sale to the Bureau of Standards would not be ad¬ 
missible, because the price agreed to be paid by the 
Government of the United States could not be 
taken as an admission against the District of 
Columbia. 

Appellants further contend that many of the 
cases sustaining the general rule are not in point, 
since the amounts paid by the condemning party for 
other lands involved an element of damages which, 
counsel for appellants state, is not present in this 
case. In this they are in error with respect to the 
two purchases made by the District of Columbia. 
In each of these cases the land taken bv the Dis- 

V 

triet of Columbia was but a portion of the tract 
owned bv the vendor. Wherever the District takes 
a portion of a tract there is always involved the 
question as to damage to the remainder. District 
of Columbia vs. Prospect Hill Cemetery, 5 App. 
D.C. 497. 
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An illustration of the exorbitant claims of prop- 

i 

erty owners for damages to the remainder of a 
tract where the District takes a part is found in 
this record. An expert witness, testifyingj on be- 

j 

half of the property owners, stated that i in his 
opinion the damage to the Sterrett propertied (Par¬ 
cels 43/70, 43/72, 43/71, 43/62, 43/63, 43/64, 43/66, 
and 43/59, and lot 814 in Square 1959) would be 
$6,893.85 due to grade changes, etc., in addition to 
the value of the land taken (Record p. 46)L The 
same witness also testified that in his opiniop Par¬ 
cels 34/58 and 34/94 would be damaged $3,$18.75, 
in addition to the value of the land taken (Record 
p. 46). This witness also testified he viewed Par¬ 
cel 33/44 belonging to Admiral Grayson as anj estate 
and appraised the same at $365,000.00; that jhe be¬ 
lieved it would be less valuable to the extent of 
$65,000 when the strip of land was condemned for 
Thirty-seventh Street and that 6 4 the $65,000.00 
damage could be figured at $0.65 a square fobt for 

j 

the land taken and a resulting damage of $10,152.19 
for lack of privacy” (Record p. 47). 

Counsel for appellants also contend that a dis- 

i 

tinction should be made between the case jvhere 
the condemning party is a quasi public corporation, 
such as a railway or power company and thb like, 

i 

and the United States or the District of Colum¬ 
bia. Their theory is that the purchasing officers 
of public-utility corporations are merely spending 


i 
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money provided bv stockholders and not bv taxpav- 
ers and, therefore, are not under the same duty as 
Government officers to see that the property is pur¬ 
chased at its fair market value. We know of no 


case which supports this contention. It would 
certainly appear that the officers of a corporation 
are under exactly the same duty to the stock¬ 
holders not to waste the assets of the corporation as 
are the*officers of a municipal corporation not to 
squander the money of taxpayers. As a practical 
matter, it is quite likely that the officers of a cor¬ 
poration are in a better position to determine the 


fair market value of* real estate than the Commis¬ 


sioners of the District of Columbia, since the 


officers of the corporations are not hampered by 
restrictions upon the use of appropriations in the 
employment of expert appraisers to aid them. 

Counsel for appellants cite authorities from cer¬ 
tain jurisdictions which they contend support their 
views. First, they rely upon decisions in Massa¬ 
chusetts, and in particular upon the case of O’Mal¬ 
ley vs. Commonwealth, 182 Mass. 196 (quoted on 
pages 16, 17, appellants’ brief). It will be noted 
that in this decision the Court cites with approval 
the cases of Cobb vs. Boston, 112 Mass. 181, and 
Sawyer vs. Boston, 144 Mass. 471, the opinion in 
the latter case being by Mr. Justice Holmes who 
also wrote the opinion in the O’Malley case. In 
the Cobb case the Court said: 
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1 
j 

i 

i 

I 

Upon the claim of Smith, the defendant 
offered to prove, as evidence of piarket 
value, the sum paid by the city, by! agree¬ 
ment with the owner, for another lot simi¬ 
larly situated. A price so fixed by compro¬ 
mise, when there can be no other purchaser, 
and the seller has no option to refuse to 
sell, and can only elect between the Accept¬ 
ance of the price offered and the delay, un¬ 
certainty and trouble of legal proceedings 
for an assessment, is not a reasonable or 
fair test of market value. It is in noj sense 
a sale in the market. The evidence was 

i 

properly rejected. 

j 

In the Sawyer c<we it was said: 

Nor can we sav that the exclusion <bf the 
price paid for Folter’s land was wrong.) The 
settlement was made when it was apparent 
that, if Folter did not agree with the city, his 
land would be taken for the park, and ^o far 
as appears, the case is like Cobb v. Boston, 
112 Mass. 181. | 

It would hardly seem possible that iii the 
O'M alley case the Court intended to overrule the 
two cases it cited with approval. 

Another decision on the same subject is found in 
Providence W.R. Co. vs. Worcester, 155 Masb. 40? 
where the Court said: 

The agreement between the city and an 
owner of land taken adjoining that of the 
petitioner was properly excluded, both be- 


i 

i 

i 
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cause the negotiation had not been com¬ 
pleted, and because a price so fixed is not a 
reasonable or fair test of market value. 
Cobb v. Boston, 112 Mass. 181, 184. 

The case of Atherton vs. Emerson, 199 Mass. 199 
(cited in appellants’ brief page 17) is not in point. 
There the question involved was the admission of 
evidence of a sale by a receiver in bankruptcy. 

Subsequent to all of these decisions is the case of 
Burley vs. Old Colony R . Co., 219 Mass. 483. 

There the property owner (called the petitioner 
in the opinion) sought to introduce evidence in a 
condemnation case of the price for which he had 
sold similar property to a corporation of which he 
was an officer. In holding the evidence was prop- 
erlv excluded, the court said: 

V 7 

Such sales, however, must be fair and 

open in the market to be competent. For 

this reason a sale made under compulsion, 

or where the seller is interested also in the 

purchase, would be plainly inadmissible. 
* * * 

The burden was upon the petitioner to 
show it was a fair and open sale, and that 
the price paid was not affected by his rela¬ 
tions with the company. As lie offered no 
evidence upon this question, we are of opin¬ 
ion that evidence relating to the price for 
which the land was sold was properly ex¬ 
cluded. O'Malley v. Com . 182 Mass. 196; 
Cobb v. Boston, 112 Mass. 181, 183. 
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From the decisions in Massachusetts, it ! would 
appear that the rule in force there depart^ from 

j 

the general rule only in this: If the condebming 
party purchases property in the open market and 

i 

there was no degree of convulsion about tljie sale 
on either party, the evidence is admissible, but, if 
there is anything in the record to cast any doubt 
upon the fairness of the sale, the burden is upon the 
party seeking to introduce evidence thereof, to 
show the sale was fair and open. In this case the 
record discloses that the sales to the District were 
to complete a school site, and the sale to the Gov¬ 
ernment was for an addition to the Bureau of 
Standards. Hence the purchasing parties! were 
compelled to take the particular land they pur¬ 
chased. 

The decisions in New Jersey go further tpward 
supporting appellant’s contention than those in 
anv other state. However, in the recent case of 
State Highway Commissioners vs. Lolly, 147 Atl. 
487, 488, decided by the Supreme Court of| New 
Jersey in 1929, that court, in sustaining the action 
of the trial judge in refusing to permit testimony 
of the character here involved, said: 

The last assignment briefed relates to the 
refusal of the trial judge to permit a wit¬ 
ness to testify as to the price the statb had 
paid for contiguous property. It was fairly 
within the discretion of the trial judge, upon 


i 

i 


i 


I 

i 


i 
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the proofs, to find the condition not compara¬ 
ble, in that the price paid by the state was 
in the nature of a compromise. 

In West Virginia the rule seems to be that evi¬ 
dence of a purchase by a party entitled to condemn 
is admissible where the purchase “was of a distinct 
lot, leaving no residue to be affected.” Railway 
Co. vs. Bonafield’s Heirs, 79 West Va. 287. Under 
this rule the testimony as to the purchases by the 

District was inadmissible since thev were but for 

* 

portions of tracts of land, leaving a residue to be 
affected, and thus involving an element of damage. 

In Virginia the rule is not settled. It would ap¬ 
pear that the principle laid down by the Massa¬ 
chusetts courts is the one most likelv to be followed. 

* 

In Seaboard Air Line vs. Chamblin, 108 Va. 42, 
cited by appellants in their brief, the Court, after 
considering the cases on all sides of the question 
here involved, and after stating that it was “ not 
undertaking to say what the rule would be, as 
applied to a different state of facts”, held it was 
apparent from the evidence that the sale, testi- 
monv as to which was admitted, “was made with- 
out compulsion, and not by way of compromise.” 

In New Hampshire, the courts have adopted the 
Massachusetts rule, except they place the burden 
upon the party seeking to introduce the evidence 
to show that the sale was not in the nature of a 
compromise nor under compulsion. 


In the ease of Eames vs. Corporation, 89 N.H. 
379, cited by appellants, the Court was frank to 
admit that the decisions of the other jurisdictions 
were almost unanimously opposed to thg view 
taken by that court. In that case the court said: 

While the practice, prevailing here, |of ad¬ 
mitting evidence of the sale of similar! prop¬ 
erty in the neighborhood made abopt the 
same time, is generally approved by tjie au¬ 
thorities (Lewis Em. Dom. (3rd ed.)j 662), 
and is followed in nearly all jurisdictions 
(Nicholas, Em. Dom. (2nd ed.), 453), the 
courts of the other states, with nearlv like 
unanimity, exclude evidence of the prices 
paid for such other properties when tlie pur¬ 
chases are by the condemning party. (Lewis 
Em. Dom. s. 667; Nicholas, Em. Dom. s. 456; 
43 L.R.A. (N.S.) 985.) The reasons gener¬ 
ally given in support of this view are that, 
since the buyer must have the property and 
the seller may be compelled to part with it, 
such sales are not made in an open niarket 
but are in the nature of a compromise to 
avoid the expense, vexation, delay and Incon¬ 
venience of litigation; and that, therefore, 
the prices paid can afford no guide to a jury 
in appraising the value of the property in 
question. In other words the theory qf the 
courts holding to this doctrine, is that the 
prices paid by a condemnor can have no pro¬ 
bative worth in fixing market values^, and 
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hence are irrelevant and inadmissible as a 
matter of law. 

The contrary view lias been taken in this 
jurisdiction. * * * 

In referring to the rule followed in New Hamp¬ 
shire, the court said: 

* * * The test of the probative char¬ 

acter of a given sale in either class is to 
be found in answer to the inquiry whether 
the motivating circumstances influencing 
the parties thereto was such as probably to 
materially affect the price paid, and there¬ 
fore to destrov its usefulness as a standard 
of value. Under the practice in this juris¬ 
diction, the issue presented in applying such 
test, like the issues of similaritv and other 
comparable conditions of the property, is 
for the determination of the trial justice. 

In other words, just as the trial court 

must And sufficient similaritv and likeness 

%> 

of conditions of the property sold to the 
property in question before the evidence of 
the sale is relevant, so, where the offer is of 
a sale to the condemnor, the court must 
likewise find that the circumstances of the 
sale, as respects the freedom of contract, are 

such that the sale has some tendencv to evi- 

•/ 

deuce market value before it is relevant. 
Such findings, if not express, may be im¬ 
plied from the admission of the sales, while 
the contrarv findings may likewise be im- 
plied from their exclusion. But in neither 
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case can the respective findings be made 
without supporting evidence. 

Thus, it is plain that the rule in New Hamp¬ 
shire permits the introduction of evidence relat¬ 
ing to sales made to a party entitled to condemn, 
only if it appears there was freedom of contract as 
to both parties. 

As before pointed out, the evidence in this case 
shows that the two tracts purchased by tHe Dis¬ 
trict were part of larger tracts, involving thp ques¬ 
tion of damages to the residue; that the purchases 
were necessary for the completion of the j school 
site, thus leaving the District no choice as tp loca¬ 
tion, and were made under threats of condpmna-. 
tion. Therefore, it would seem that evidence of 

* j 

these sales was inadmissible even under the an- 
thorities cited by appellants. As to the land pur¬ 
chased by the United States, it appears that this 
land was for the extension of the Bureau of Stand¬ 
ards grounds, and the Government was also! with¬ 
out choice in the matter. Furthermore, thej price 
paid by the Government could not be taken I as an 
admission on the part of the District authorities 

i 

of the value of such land. Therefore, even cpnced- 

j 

ing the similarity of the property purchased tjo that 
condemned, it would also appear that evidence of 
this purchase is inadmissible under all the author¬ 
ities cited, except possibly those in New Jersey. 

■ 

i 



It is respectfully submitted that the action of 
the lower Court was right and should be affirmed. 

William W. Bride, 

Corporation Counsel , D.C., 
Vernon E. West, 

Principal Assistant Corporation Counsel , D.C ., 

Walter L. Fowler, 

Assistant Corporation Counsel, D.C., 

District Building , 
Attorneys for Appellees. 
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